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ANNEX */
VIEWS O THE HUMAN R GHTS COWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE CPTI ONAL PROTOCCL TO THE | NTERNATI ONAL COVENANT
ON A VIL AND PQLITI CAL R GHTS
- FIFTY- SECOND SESSI ON -
concer ni ng

Communi cation No. 453/1991

Submtted by : A R Coeriel and MA R Aurik
[represented by counsel]

Victins: The aut hors

State party : The Net her | ands

Date of communication : 14 January 1991 (initial submn ssion)

Date of decision on admissibility : 8 July 1993

The Hunan R ghts Conmittee , established under article 28 of th e
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 31 Qctober 1994,

Havi ng concluded its consideration of communication No. 453/199 1
subnmtted to the Human R ghts Committee by A° . R Coerieland MA R Aurik under
the Optional Protocol to the International Covenant on Cvil and Politica I
Ri ghts,

Having taken into a ccount all witten information nmade available to it
by the authors of the communication, their counsel and the State party,

Adopts its Views under article 5, paragraph 4, of the ptional Protoc ol .

*/ The text of individual opinions fromMessrs. N Ando and K Hernd |
i s appended to the Views.
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1. The authors of the communication are AR Co eriel and MA R Aurik, two
Dutch citizens residing in Roernond, the Netherlands. They claimto b e victins

of aviolation by t he Netherlands of articles 17 and 18 of the International
Covenant on Gvil and Political R ghts.

The background :

2.1 The aut hors have adopted the H ndu religion and state that they want to
study for Hndu priests ('pandits') in India. They requested the Roernon d
District GCourt ( Arrondi ssenents Rechtbank ) to change their first names into
H ndu names, in accordance with the requirenents of their religion. Thi S

request was granted by the Court on 6 Novenber 1986.

2.2 Subsequently, the authors requested the Mnister of Justice to hav e

their surnames changed into H ndu names. They clainmed that for individual S
w shing to study and practice the Hndu reli gion and to becone H ndu priests,
it is mandatory to adopt H ndu names. By decisions of 2 August and 14 Decenber
1988 respectively, the Mnister of Justice rejected the authors' request, on
the ground that their cases did not neet the requirements set out in th e
"' Qui del i nes for t he change of sur nane’ ( Rchtlijnen Voo r

gesl acht snaanwi j ziging  1976). The decision f urther stipulated that a positive
deci sion woul d have been justified only by exceptional circunstances, which

wer e not present in the authors' cases. The Mnister considered that th e
authors' current surnames did not constitute an obstacle to undertake studies
for the H ndu priesthood, since the authors would be able to adopt th e
religious names given to themby their Quru upon conpl etion of their studies,

if they so w shed.

2.3 The authors appealed the Mnister's decision to the GCouncil of Stat e
(Raad van State ), t he highest admnistrative tribunal in the Netherlands and
claimed inter alia that the refusal to allow them to change their nane S
violated their freedomof religion. Oh 17 tober 1990, the Council dism ssed

the authors' appeals. It considered that the aut hors had not shown that their
interests were such that it justified the changi ng of surnames where the | aw
did not provide for it. In the opinion of the Council, it was not shown that

the authors' surnames needed to be legally c hanged to give themthe chance to
become Hndu priest s; in this connection, the Council noted that the authors
were free to use their Hndu surnanes in public social life.

2.4 On 6 February 1991, the authors submtted a conplaint to the European
Commi ssion of Himan Rights. On 2 July 1992, the European Commi ssion decl ared
the authors' conplaint under articles 9 and 14 of the Convention inadm ssible
as manifestly ill-founded, as they had not established that their religious
studi es woul d be inpeded by the refusal to modify their surnanes.

The conpl ai nt

3. The authors claimthat the refusal of the Dutch authorities to hav e
their current surnames changed prevents themfromfurthering their st udi es for
the Hndu priesthoo d and therefore violates article 18 of the Covenant. They
also claimthat said refusal constitutes unlawful or arbitrary interference
with their privacy.

The State party's observations and the authors' comments thereon
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4.1 By submission of 7 July 1991, the State party replies to the Committe e's
request wunder rule 91 of the rules of procedure to provide observation S

rel evant to the que stion of the admssibility of the comrunication in so far
as it mght raise issues under articles 17 and 18 of the Covenant.

4.2 The State party submts that Dutch law al l ows the change of surnames for
adults in special c ircunstances, nanely when the current surnane is indecent

or ridiculous, so common that it has lost its distinctive character or, i n
cases of Dutch citizens who have acquired Dutch nationality by natura l'i zati on,
not Dutch-sounding. The State party subnits that outside these categories ,
change of surname is only allowed in exceptional cases, where the refusa I
woul d threaten the applicant’'s nmental or physical well-being.

4.3 Wth regard to Dutch citizens belonging to cultural or religiou S
mnority groups, principles have been fornulated for the change of surnane.
One of these principles states that a surnane may not be changed if th e

requested new name would carry wth it cultural, religious or socia I
connot at i ons.

4.4 The State party sub nmits that the authors in the present case have been
Dutch citizens since birth and grewup in a Dutch cul tural environnent. Since
the authors' reques t to change their surnanmes had certai n aspects conparabl e
to those of religio us nmnorities, the Mnister of Justice formally sought an
opinion fromthe M nister of Internal Affairs. This opinion was unfavourable
to the authors, as the new names requested by them were perceived as having
religi ous connotations.

4.5 The State party states that the authors are free to carry any name they
wish in public soci al life, as long as they do not carry a nanme that bel ongs

to soneone else without the latter's permss ion. The State party submts that

it respects the authors' religious convictions and that they are free t o]
manifest their reli gion. The State party further contends that the fact that

the authors alleged |y are prevented fromfollowi ng further religious studies

in India because of their Dutch names, cannot be attributed to the Dutc h
governnent, but is the consequence of requirenents inposed by Indian H nd u
| eaders.

4.6 As regards the authors' claimunder article 17 of the Covenant, th e
State party contends that the authors have n ot exhausted donestic renedies in
this respect, since they did not argue before the Dutch authorities that the
refusal to have their surnanes changed constituted an unlawful or arbitrary
interference with their privacy.

4.7 In conclusion, the State party argues that the communication i S
i nadm ssible as being inconpatible with the provisions of the Covenant. | t
further argues that the authors have failed to advance a claimwthin th e
nmeani ng of article 2 of the Qoptional Protocol.

5.1 In their reply to the State party's subm ssion, the authors enphasize
that it is mandator y to have a H ndu surnanme when one wants to study for the

H ndu priesthood and that no exceptions to this rule are nade. In thi S
connection, they submt that if the surname is not |egally changed an d appears
on official identification docunents, they cannot becone |egally ordaine d

priests. In support of their argument, the authors submt declarations nade
by two pandits in England and by the Smam in New Del hi.

5.2 e of the authors, M. Coeriel, further sub mts that, although a Dutch
citizen by birth, he grew up in Quracao, the United States of Anerica an d
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India, and is of Hndu origin, which should have been taken into account by
the State party when deciding on his request to have his surnane changed.

5.3 The authors maintain that their right to freedomof religion has been

vi ol ated, because as a consequence of the St ate party's refusal to have their
surnanes changed, t hey are now prevented fromcontinuing their study for the
Hndu priesthood. In this context, they also claimthat the State party' S
rejection of their request constitutes an ar bitrary and unl awful interference
with their privacy.
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The Committee's adm ssibility decision

6.1 During its 48th ses sion, the Committee considered the admissibility of
the communi cation. Wth regard to the authors' claimunder article 18 of the
Covenant, the Committee considered that the regulation of surnames and th e
change thereof was eminently a natter of public order and restrictions were
therefore permssible under paragraph 3 of article 18. The Committee ,
noreover, considered that the State party could not be held accountable for
restri ctions placed upon the exercise of religious offices by religiou S
| eaders in another country. This aspect of the commrunication was therefor e
decl ared i nadm ssi bl e.

6.2 The Committee considered that the question whether article 17 of th e
Covenant protects the right to choose and change one's own name and, if so,
whether the State party's refusal to have the authors' surnanes changed was
arbitrary should be dealt with on the nerits. It considered that the authors

had fulfilled the requirement under article 5, paragraph 2(b), of the Opt i onal
Protocol, noting that they had appealed the matter to the highes t
adnmnistrative trib unal and that no other renedies remained. On 8 July 1993,

the Conmttee therefore declared the conmuni cation admssible in so far as it

m ght rai se issues under article 17 of the Covenant.

The State party's subnission on the nerits a nd the authors' comments thereon

7.1 The State party, by subm ssion of 24 Februar y 1994, argues that article

17 of the Covenant does not protect the right to choose and change one' S
surname. It refers to the travaux préparatoires , in which no indication can
be found that artic |le 17 shoul d be given such a broad interpretation, but on
the basis of which it appears that States shoul d be gi ven consi derabl e freedom
to det ermine how the principles of article 17 should be applied. The Stat e
party also referst o the Conmmittee's General Comment on article 17, in which

it is stated that the protection of privacy is necessarily relative. Finally,
the State party refers to the Committee's prior jurisprudence ! and submt s
that, whenever the intervention of authorities was legitimte according t o]

donestic legislatio n, the Conmttee has only found a violation of article 17

when the intervention was also in violation of another provision of th e
Covenant .

7.2 Subsidiarily, the State party argues that the refusal to grant th e
authors a formal change of surnane was neither unlawful nor arbitrary. Th e
State party refers to its subm ssion on admssibility and subnmits that th e
decision was taken in accordance with the relevant Quidelines, which wer e
publ i shed in the Governnent Gazette of 9 May 1990 and based on the provisions
of the AQvil Code. The decision not to grant the authors a change of surnane
was thus pursuant to donestic |egislation and regul ati ons.

7.3 As to a possible arbitrariness of the decision, the State party obser ves
that the regulations referred to in the previous paragraph were issue d
precisely to prevent arbitrariness and to ma intain the necessary stability in
this field. The State party contends that it would create unnecessar y
uncertai nty and confusion, in both a social and adm nistrative sense, if a

formal change of name could be effected too easily. In this connection, the

! See the Committee's Views with regard to communications No
35/1978 ( Auneeruddy - C&ziffra v. Mauritius , Views adopted on 9 April 1981) and
No. 74/1980 ( Estrella v. Wuguay , Views adopted on 29 March 1983).
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State party invokes an obligation to protect the interests of others. Th e
State party submts that in the present case, the authors failed to neet the
criteria that would allow a change in their surname and that they w shed to
adopt nanes which h ave a special significance in Indian society. "Ganting a
request of this kind would therefore be at odds with the policy of th e
Net herl ands Governm ent of refraining fromany action that coul d be construed

as interference with the internal affairs of other cultures". The State party
concl udes that, taking into account all inte rests involved, it cannot be said
that the decision not to grant the change of nanme was arbitrary.

8. In their cooments o n the State party's submi ssion, the authors contest
the State party's viewthat article 17 does not protect their right to choose
and change their own surnanes. They argue th at the rejection of their request
to have their surnames changed, deeply affects their private life, since it
prevents them from practising as H ndu-priests. They claim that the Stat e
party should have provided in its legislation for the change of name i n
situat ions simlar to that of the authors, and that the State party shoul d
have taken into account the consequences of the rejection of their request.

9.1 During its 51st session, the Commttee began its examnation of th e
nmerits of the communication and decided to request clarifications fromth e
State party with respect to the regul ati ons governi ng the change of n ames. The
State party, by subm ssion of 3 Cctober 1994, explains that the Dutch G vil
Code provi des that anyone desiring a change of surname can file a req uest with
the Mnister of Justice. The Code does not specify in what cases such a
request should be granted. The mnisterial policy has been that a change of
sur name can only be allowed in exceptional cases. In principle, a perso n
shoul d keep the name which (s)he acquires at birth, in order to maint ain | egal
and social stability.

9.2 To prevent arbitrariness, the policy with respect to the change o f
surnane has been nade public by issuing 'Quidelines for the change o f
surnane'. The State party recalls that the guidelines indicate that a change

of surnane will be granted when the current surname is indecent or ri di cul ous,

so common that it h as lost its distinctive character, or not Dutch-soundi ng.

In exceptional cases, the change of surnane can be authorized outside these
categories, for instance in cases where the denial of the change of surnane
would threaten the applicant's nental or physical well-being. A change o f
surname could also be allowed if it would be unreasonable to refuse th e
request, taking into account the interests of both the applicant and th e
State. The State party enphasizes that a restrictive policy with rega rd to the
change of surname is necessary in order to maintain stability in society.

9.3 The Quidelines also contain rules for the new nane whi ch an applicant

will carry after a change of surnanme has been allowed. In principle, a ne w
nane should resenble the old name as nmuch as possible. If a conpletely ne w
nane is chosen, it should be a name which is not yet in use, which sound S
Dut ch and whi ch does not give rise to undesi rabl e associations (for instance,

a person woul d not be allowed to choose a surnane which woul d fal sely give the
i npression that he belongs to the nobility). As regards foreign surnanes, the

CGovernnent's policy is that it does not wish to interfere with the law o f
nanmes in other countries, nor does it wish to appear to interfere wt h
cultur al affairs of another country. This nmeans that the new name must no t
give the false inpression that the person carrying the nane belongs to a

certain cultural, religious or social group. In this sense, the policy with
regard to foreign n ames is sinmlar to the policy with regard to Dutch nanes.

9.4 The Stat e party submts that the applicant's request is heard by th
M nister of Justice, who then adopts his decision in the matter. If th e
decision is negativ e, the applicant can appeal to the independent judiciary.

(¢}
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Al decisions are being taken in accordance to the policy as laid down in the
Quidelines. This policy is departed fromin rare cases only, in order t o}
prevent arbitrariness.
9.5 As regards the present case, the State party expl ai ns that the authors’
request for a change of surname was refused, because it was found that n o]
reasons existed to allow an exceptional change of surname outside the criteria

laid down in the Qu idelines. Inthis context, the State party argues that it

has not been established that the authors ca nnot follow the desired religious
education w thout a change of surnane. Moreo ver, the State party argues that,
even if a change of surnanme would be required, this conditionis primarily a
consequence of rules established by the H nd u-religion, and not a consequence
of the application of the Dutch | aw of nanes. The State party al so indicates
that the desired names would identify the authors as nenbers of a specifi c
group in Indian soc iety, and are therefore contrary to the policy that a new
name should not give rise to cultural, religious or social associations .
According to the State party, the names al so conflict with the policy that new
nanes shoul d be Dut ch-soundi ng.

| ssues and proceedi hgs before the Committee

10.1 The Human Rights Co mmttee has considered the present commrunication in
the light of all the information made available to it by the parties, a S
provided in article 5, paragraph 1, of the Qptional Protocol.

10.2 The first issue to be determned by the Conm ittee is whether article 17
of the Covenant protects the right to choose and change one's own nane. The

Committee observes that article 17 provides, inter alia, that no one shall be
subj ected to arbitrary or unlawful interference with his privacy, fam ily, horme
or correspondence. The Conmittee considers that the notion of privacy refers

to the sphere of a person's life in which he or she can freely express his or
her identity, be it Dby entering into relationships with others or alone. The
Commttee is of the view that a person's surname constitutes an inportan t
conponent of one's identity and that the protection against arbitrary o r
unlawful interference with one's privacy includes the protection agains t
arbitrary or unlawf ul interference with the right to choose and change one's
own name. For instance, if a State were to conpel all foreigners to chang e
their surnames, this would constitute interference in contravention o f article

17. The question arises whet her the refusal of the authorities to recognize
a change of surnane is also beyond the threshold of permssible interference
within the nmeaning of article 17.

10.3 The Committee now proceeds to exam ne whether in the circunstances of
the present case th e State party's dismssal of the authors' request to have

their surnanes changed anmounted to arbitrary or unlawful interference wit h
their privacy. It n otes that the State party's decision was based on the | aw
and regulations in force in the Netherlands, and that the interference ca n

therefore not be regarded as unlawful . It re mai ns to be consi dered whet her it
is arbitrary.

10.4 The Commttee notes that the circunstances i n whi ch a change of surnane
will be recognised are defined narromy in the Quidelines and that th e
exercise of discretion in other cases is restricted to exceptional c ases. The
Commttee recalls its General Comment on article 17, in which it obse rved that
the notion of arbit rariness "is intended to guarantee that even interference
provided for by law should be in accordance with the provisions, ains an d
objecti ves of the Covenant and should be, in any event, reasonable in th e
particul ar circunstances”. Thus, the request to have one's change of nam e

recogni sed can only be refused on grounds th at are reasonable in the specific



CCPR/ T 52/ ¥ 453/ 1991
Annex

Engl i sh

Page 8

ci rcunst ances of the case.

10.5 In the present case, the authors' request for recognition of the change

of their first names to Hndu nanes in order to pursue their religiou s studies
had been granted in 1986. The State party based its refusal of the reques t
also to change their surnanes on the grounds that the authors had not shown
that the changes sought were essential to pursue their studies, that t he names
had religious connotations and that they were not 'Dutch sounding . Th e
Committee finds the grounds for so limting the authors' rights under article
17 not to be reasonable. In the circunstance s of the instant case the refusal

of the authors' request was therefore arbitr ary within the nmeaning of article
17, paragraph 1, of the Covenant.
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11. The Human R ghts Cormittee, acting under art icle 5 paragraph 4, of the
ptional Protocol to the International Covenant on Avil and Politica | Rights,
is of the viewthat the facts before it disc lose a violation of article 17 of
t he Covenant.
12. Pursuant to article 2 of the Covenant, the State party is under a n
obligation to provide M. Aurik and M. Coeriel with an appropriate r ermedy and

to adopt such nmeasu res as may be necessary to ensure that simlar violations
do not occur in the future.

13. The Commttee woul d wish to receive informat ion, within 90 days, on any
rel evant measures taken by the State party in respect of the Commttee' S
Vi ews.
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APPENDI X
| NDI VI DUAL CPI NI ONS CONCERNI NG THE COW TTEE' S VI EWS

1. I ndi vidual opinion by M. N suke Ando (dissenting)

| do not share the State party's contention that, in examning a requ est
to change one's famly nanme, elenents such as the nane's "religiou S
connotations" or "non-Dutch sounding” intonation should be taken int o]
consideration. However, | amunable to concur with the Commttee's Views on

this case for the follow ng three reasons:

(1) Despite the authors ' allegation that the requested change of the
authors' famly nam e is an essential condition for themto practice as H ndu
priest, the State party argues that it has not been established that th e
authors cannot follow the desired religious education w thout the change of
surnane (see paragraph 9.5), and apparently, on the basis of that argument,

the authors' claim has been rejected by the European Conm ssion of Huma n
R ghts. Since the Commttee is not inthe po ssession of any information other

than the authors' allegation for the purpose of ascertaining the rel evan t
facts, | cannot conclude that the change of their famly names is an essenti al

condition for themto practice as H ndu priests.

(2) Article 18 of the Covenant protects the right to freedom o f
religion and articl e 17 guarantees everyone's right to the protection of the

| aw agai nst "arbitrary or unl awf ul interference with his privacy". However,
inny opinion, it may be doubted whet her the right to the protection of one's
privacy conbined with the freedomof religion automatically entails " the right

to change one's famly nane". Surnames carry inportant social and |ega I
funct ions to ascertain one's identity for various purposes such as socia I
securi ty, insurance, license, narriage, inheritance, election and voting ,
passport, tax, police and public records, and so on. In fact, the Committee
recognizes that "the regulation of surnames and the change thereof wa
essentially a matter of public order and restrictions were therefor
perm ssi bl e under paragraph 3 of article 18" (see paragraph 6.1). Moreover,
it is not inpossible to argue that the reque st to change one's famly nane is
a form of nanifestation of one's religion, which is subject to th e
restrictions enunerated in paragraph 3 of article 18.

(O]

(3) I do not consider that a fanmily nane belongs to an individua I
person alone, whose privacy is protected under article 17. In the Wster n
society a famly name may be regarded only as an elenent to ascertain one's
identity, thus replaceable with other nmeans of identification such as a nunber
or a cipher. However, in other parts of the world, nanes have a variety o f
social, historical and cultural inplications, and people do attach certai n

values to their nam es. This is particularly true with famly names. Thus, if

a menber of a famly changes his or her famly name, it is likely to affect

other menbers of the famly as well as value s attached thereto. Therefore, it
is difficult for me to conclude that the famly nane of a person belongs to
t he excl usive sphere of privacy which is protected under article 17.

N suke Ando
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2. | ndi vi dual _opinion by M. Kurt Herndl (dissenting)

| regret that | am unable to concur in the Conmttee's finding that by
refusing to grant the authors a change of surnane, the Dutch authoritie S
breached article 17 of the Covenant.

(a) The States party's action seen fromthe gene ral content and scope
of article 17

Article 17 is one o f the nore enigmatic provisions of the Covenant. In
particular, the ter m"privacy" would seemto be open to interpretation. Wat
does privacy really nean?

In his essay on "Qobal protection of Human R ghts - Gvil R ghts

Lillich calls privacy "a concept to date so anorphous as to preclude it S
acceptance into custonmary international law'. 2 He adds, however, that i n
det erm ni ng the meani ng of privacy stricto sensu limted hel p can be obtai ned
from European Convention practice. And there he nentions that i.a. "the use
of name" was suggested as being part of the concept of privacy. This is, by
the way, a quote taken from Jacobs, who with reference to the simla r
provi sion of the Eu ropean Convention (article 8) asserts that "the organs of
the Conventi on have not devel oped the concept of privacy". 3

VWhat is true for the European Convention is equally true for th e

Covenant. In his co mrentary on the Covenant Nowak states that article 17 was
the subject of virt ually no debate during its drafting and that the case | aw

on individual comunications is of no assistance in ascertaining the exac t
neani ng of the word. *

It is therefore not without reason that the State party argues tha t
article 17 woul d not necessarily cover the r ight to change one's surname (see
para. 7.1 of the Views).

The Committee itself has not really clarified the notion of privac y
either inits General Comment on article 17 where it actually refrains from
defining that notion. In its General Comrent the Commttee attenpts to define
all the other terns used in article 17 such as "famly", "hone", "unlawful"

and "arbitrary". It further refers to the pr otection of personal "honour"” and
"reputation” also m entioned in article 17, but it |eaves open the definition

of the main right enshrined in that article, i.e. the right to "privacy"” .
Wile it is true that the Coomittee, in its General Comrent, refers i n various
instances to "priva te |life" and gives exanples of cases in which States nust
refrain frominterf ering with specific aspects of private |life, the question

whether the npane of a person is indeed protected by article 17 and, i n
particular, whether in addition thereis ar ight to change one's nane , is not
brought up at all in the General Conment.

| raise the above issues to denonstrate that the Coomttee is not rea Iy

on safe legal ground in interpretating article 17 as it does in the present

2 Richard B. Lillich, Gvil Rghts, in: Hunman Rghts i n
Internati onal Law, Legal and Policy |Issues, ed. Th. Meron (1984), p. 148.

3 Francis G Jacobs, The European Convention on Human R ghts (1975) ,
p. 126.

4 Nowak, CCPR Commentary (1993), p.294, section 15.
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decision. | do, however, concur with the vie wthat one's name is an inportant
part of one's identity, the protection of which is central to article 17
Nowak is therefore correct in saying that privacy protects the special ,
individual qualities of human existence and a person's identity. ldentit y
obvi ously includes one's nane. 3

What is, therefore, protected by article 17, is an individual's name and
not necessarily the individual's desire to change his/her nanme at whim The
Committee recogni zes this, albeit indirectly, inits ow decision. Th e exanpl e
it refers toin order toillustrate a possible case of State interfer ence with

individuals' rights under article 17 in contravention of that article is :
" if a State wer e to conpel all foreigners to change their surnames.... "
(see para. 10.2 of the Views). This viewis correct, but obviously ca nnot have
a bearing on a case where a State - for reasons of generally applied public
policy and in order to protect the existing name of individuals - refuses to
all ow a change of name requested by an individual .

Neverthel ess, it can be argued that it would be appropriate to assune
that the term"privacy” inasnmuch as it cover s, for the purpose of appropriate
protection, an individual's nane as part of hi s/ her identity, also covers the
right to change that name. In that regard one nust have a closer | ook at the
"Qui delines for the change of surnanme” published in the Netherlands G over nnent
Gazett e in 1990 and applied in the Netherlands as common policy. The Dutc h
policy is, as a matter of principle, based on the prenise that a pers on shoul d
keep the nane which he/she acquires at birth in order to maintain | egal and
social stability (s ee para. 9.1, last sentence, of the Views). As such, this
pol icy can hardly be seen as violating article 17. On the contrary, it i S
protective of acquired rights, such as ther ight to a certain nane, and woul d
seemto be very much inline with the precepts of article 17.

A change of name, according to the Quideline s, will be granted when the

current narme is a) indecent, b) ridiculous, c) so common that it has lost its
di stinct ive character and d) not Dutch sounding. None of these grounds wa s
i nvoked by the authors when they asked for authorization to change thei r
sur namnes.

In accordance with the Quidelines a change of name can al so be granted
"in exceptional cases", for instance "in cas es where the denial of the change
of surnanme would threaten the applicant's nmental or physical well-being" or
"in cases where the denial would be unreasonable, taking into account th e
interests of both t he applicant and the State" (see para. 9.2 of the Views).
As the authors appa rently could not show such "exceptional circunstances” in
the course of the p roceedings before the national authorities, their request
was denied. Their a ssertion that they needed the name-change to becone H ndu

priests was apparently not substantiated (see the reasoning given by th e
Council of State in its decision of 17 Qctober 1990, para. 2.3, |ast sent ence,
of the Views; see also the inadmssibility decision of the European C onm ssi on

of Human R ghts of 2 July 1992, where the European Conm ssion held that the
authors had not est ablished that their religious studies would be inpeded by
the refusal to nodify their surnanes; para. 2.4, last sentence, of th e Views).
Nor can requirenments inposed by Indian Hndu | eaders be attributed to th e
Dutch authorities, as confirnmed by the Conmittee in the present case in the
framework of its decision on admissibility. There it exam ned the presen t
communi cation under the angle of article 18 of the Covenant and cane to the
conclusion that "a State party to the Covena nt cannot be held accountable for

5 Nowaek, loc. cit., p. 294, section 17.
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restri ctions placed upon the exercise of religious offices by religiou S
| eaders in another country” (see para. 6.1 of the Views).
The request for a change of nanme was, therefore, legitimately turne d

down as the authors could not show the Dutch authorities "exceptiona I
circunstances"” as r equired by law The refusal cannot be seen as a violation

of article 17. To hold otherw se would be tantanount to recognizing that an

i ndi vi dual has an al nost absolute right to have his/her name changed o n
request and at whim For such a view, in ny opi nion, one can find no basis in

t he Covenant.

(b) The State party's a ction seen fromthe viewpoint of the criteria
for permssible (State) interference in rights protected b y

article 17.
O the assunption that there exists a right of the individual to change
hi s/ her nane, the question of the extent to which "interference" with tha t
right is still permissible, has to be examned (and is, indeed, addressed by

the Commttee in the present Views).

Wiat then are the criteria laid down for (St ate) interference? They are
two and only two. Article 17 prohibits arbitrary or unlawful interfer ence with
one's privacy.

It is obvious that the decision of the Dutch authorities not to grant
a change of nane cannot per se be regarded as constituting "arbitrary o r

unl awful " interference with the authors' rights under article 17. The deci sion
is based on the law applicable in the Netherlands. Hence it is not unl awf ul .
The Conmmittee itself says so (see para. 10.3 of the Views). The condition S
under which a change of nanme will be authorized in the Netherlands are laid

down in generally applicable and published "CQuidelines for the change o f

surnane” whi ch, in thensel ves, are not nanif estly arbitrary. These Qui delines
have been applied in the present case, and there is no indication that they

were applied in a discrimnatory fashion. Hence it is equally difficult t o}
call the decision arbitrary. The Committee does so, however, "in th e
circunstances of the present case" (see para. 10.5 of the Views). To arrive

at that finding the Commttee introduces a new notion - that o f
"reasonabl eness”. It finds "the grounds for limting the authors' rig hts under

article 17 not to be reasonable " (see para. 10.5 of the Views).

The Commttee thus attenpts to expand the sc ope of article 17 by addi ng
an el ement which is not part of that article . The only argunment the Commttee
can adduce in this context is a sinple reference (renvoi) to its own Ceneral
Comment on article 17 where it stated that " even interference provided by | aw

should be, in any event, reasonable in the particular circunstances”. It
is difficult for me to go along with this argunmentation and to base on such
argunentation a finding that a State party violated this specific provision
of the Covenant.

Kurt Herndl

[Done in English, French and Spanish, the English text being the origina I
version. Subsequently to be issued also in Arabic, Chinese and Russi a n as part
of the Conmittee's annual report to the General Assenbly.]
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