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ANNEX
VIEWS O THE HUMAN R GHTS COWM TTEE UNDER ARTI CLE 5, PARAGRAPH 4,
OF THE CPTI ONAL PROTOCCL TO THE | NTERNATI ONAL COVENANT
ON A VIL AND PQLITI CAL R GHTS
- FIFTY-TH RD SESSI CN -
concer ni ng

Communi cati on No. 400/ 1990

Submtted by : Darw ni a Rosa Mdnaco de Gal |l i cchi o,
on her behal f and on behal f of her
granddaughter Xinmena Vicario
[represented by counsel]

Victins: The aut hor and her granddaughter
State party : Argentina

Date of communication : 2 April 1990 (initial subm ssion)
Date of decision on admssibility : 8 July 1992

The Hunan R ghts Conmittee , established under article 28 of th e
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 3 April 1995,

Havi ng concluded its consideration of communication No. 400/199 0

submtted to the Hunan R ghts Committee by Darw nia Rosa Mbnaco de Ga [1'icchio,
on her behalf and on behal f of her granddaughter Xinena Vicario, under th e
ptional Protocol to the International Covenant on Avil and Politica | Rights,

Having taken into a ccount all witten information nmade available to it
by the authors of the communication, their counsel and the State party,

Adopts its Views under article 5, paragraph 4, of the ptional Protoc ol .

1. The author of the ¢ ommunication is Darwi nia Rosa Mbnaco de Gallicchio,
an Argentine citizen born in 1925, currently residing in Buenos Aires. Sh e
presents the communication on her own behalf and on behalf of he r

granddaughter, Xinme na Vicario, born in Argentina on 12 May 1976 and 14 years

of age at the tine of subm ssion of the conmmunication. She clains that they
are victins of violations by Argentina of ar ticles 2, 3, 7, 8 9, 14, 16, 17,
23, 24 and 26 of the International Covenant on Gvil and Political R ghts. She
is represented by counsel. The Covenant and the (ptional Protocol ent ered into
force for Argentina on 8 Novenber 1986.

Facts as subnitted by the author

2.1 Oh 5 February 1977, Xinmena Vicario's nmother was taken with the the n
nine-nmonth-old chil d to the Headquarters of the Federal Police (Departanento
Central de la Policia Federal) in Buenos Ar es. Her father was apprehended in
the city of Rosario on the following day. The parents subsequentl y
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di sappeared, and although the National Conm ssion on D sappeared Person S
investigated their case after Decenmber 1983, their whereabouts were neve r
established. Investigations initiated by the author herself finally led, in
1984, to locating Xinmena Vicario, who was then residing in the home of a

nurse, S.S., who clainmed to have been taking care of the child after he r

birth. Genetic blood tests ( histoconpatibili dad) revealed that the child was,
with a probability of 99.82 per cent, the author's granddaughter.

2.2 In the light of the above, the prosecutor ordered the preventiv e
detention of S.S., on the ground that she was suspected of having comitted
the of fences of concealing the whereabouts o f a mnor ( ocultamento de nmenor )
and forgery of docu ments, in violation of articles 5 12, 293 and 146 of the
Argentine Orimnal Code.

2.3 O 2 January 1989, the author was granted "p rovi si onal " guardi anshi p of
the child; S.'S, however, imedi ately applie d for visiting rights, which were
granted by order of the Supreme Court on 5 Septenber 1989. In this decision,
the Suprene Court also held that the author had no standing in the pr oceedi ngs
about the child s guardi anship since, under article 19 of Law 10. 903, only the
parents and the leg al guardi an have standing and may directly participate in

t he proceedi ngs.

2.4 O 23 Septenber 198 9 the author, basing herself on psychiatric reports

concerning the effects of the visits of S S on Xinmena Vicario, requested the
court to rule that such visits should be discontinued. Her action wa S
di sm ssed on account of |ack of standing. On appeal , this decision was upheld
on 29 Decenber 1989 by the Canmara Naci onal de Apelaciones en |o Oimnal y
Correccional Federal of Buenos Aires. Wth this, the author submts, avai |l abl e
and effective donestic renedi es have been exhausted. She adds that it would
be possi ble to file further appeals in civil proceedings, but submts tha t
these would be unjustifiably prolonged, to the extent that X nmena Vicari o]
mght well reach the age of |egal conpetence by the tine of a final decision.
Furthernore, until such time as | egal proceedings in the case are conpl et ed,

her granddaughter must continue to bear the nane given to her by S S

Conpl ai nt
3.1 The author clainms that the judicial decisions in the case violat e

article 14 (bis) of the Argentine Constitution, which guarantees th e
protection of the famly, as well as articles 23 and 24 of the Covenant. It

is further submtted that S.S.'s regular vis its to the child entail some form
of "psycho-affective" involuntary servitude inviolation of article 15 of the
Argentine Constitution and article 8 of the Covenant. The fact that t he aut hor
is denied standing in the guardi anship proceedings is deenmed to constitute a
violat ion of the principle of equality before the law, as guaranteed b y
article 16 of the Argentine Constitution and articles 14 and 26 of th e
Covenant .

3.2 The author also cla ins a violation of the rights of her granddaughter,
who she contends is subjected to what may be terned psychol ogical torture, in
violation of article 7 of the Covenant, every tinme she is visited by S. S
Anot her al |l eged breach of the Covenant conce rns article 16, under which every

person has the right to recognition as a person before the law, with the right
to an identity, a nane and a fam|ly: that Xi nena M cario nust continu e to bear
the name given to her by S.S. until |egal proceedings are conpleted is said

to constitute a violation of her right to an identity. Mbreover, th e
uncer tainty about her legal identity has prevented her from obtaining a

passport under her real narme.

3.3 The author submts that the forced acceptance of visits from S. S
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viol ates her granddaughter's rights under article 17, which should protec t
Ximena Vicario fromarbitrary interference with her privacy. Mreover, th e
author contends that her own right to privacy is violated by the visits o f
S.S., and by her exclusion fromthe judicial proceedings over the gua rdi anshi p
of Xinmena Vicario. Article 23, which protect s the integrity of the famly and

of children, allegedly is violated in that X nmena Vicario is constantl y

exposed to, and maintained in, an anbi guous psychol ogi cal situation.
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State party's observations and author's comments

4.1 The State party, after recapitulating the chronol ogy of events, conce des
that with the dismssal of the author's appeal on 29 Decenber 1989, t he aut hor
has, in principle, conplied wth the requirements of article 5 ,
paragraph 2(b), of the Qptional Protocol. Ne vertheless, it draws attention to
the inherent "provisional character"” of judicial decisions in adoption an d
guar di anship proceedings; such decisions may be, and frequently are ,
questioned either through the appearance of new circunstances and fac ts or the
re-evaluation of circunstances by the conpetent authorities seized of th e
matter.

4.2 In the author's case, the State party notes, new factual and |ega I
circunstances have conme to light which wll require further judicia I
proceedi ngs and dec isions; the latter in turn may provide the author with an
effective renmedy. Thus, a conplaint was filed on 13 February 1990 in th
Federal Court of First Instance by the Federal Prosecutor charged with th
investigation of the cases of the children of disappeared persons; the case
was registered unde r case file A-56/90. On 16 Septenber 1990, the Prosecutor
submitted a report froma professor of juvenile clinical psychology of th e
Uni versity of Buenos Aires, which addressed the inmpact of the visits fromS. S
on the nental health of Xinmena Vicario; the report recomrended that th e
visiting rights regi ne shoul d be revi ened.

@ @D

4.3 The State party further indicates that before the civil courts in the
provi nce of Buenos Ares (Juzgado en lo Avil No. 10 del Departanento Judi ci al
de Morén) an action initiated by the author had been pending, with a viewto
declaring the adoption of Ximena Vicario by S.S. invalid. Oh 9 August 1991,
the Juzgado en lo Gvil No. 10 held that Xi nena Vicario' s adoption and he r
birth inscription as RP.S were invalid. The decision is on appeal b efore the
Suprene Court of the province of Buenos Aires.

4.4 Finally, the State party notes that crimnal proceedi ngs against S. S.
remain pending, for the alleged offences of falsification of docunents an d
ki dnapping of a mnor. A final decision in this natter has not been taken.

4.5 The State party con cludes that, in the light of the provisional nature

of decisions in guardi anship proceedings, it is inportant to await th e out cone
of the various civil and crimnal actions pending in the author's case an d
that of Xinena Vica rio, as this may nodify the author's and Ximena Vicario's
situation. Accordingly, the State party requ ests the Conmittee to decide that

it would be inappropriate to adjudicate the natter under consideratio nat this
tinme.

4.6 In respect of the alleged violations of the Argentine Constitution, the
State party affirns that it is beyond the Conmttee' s conpetence to eval uate
the compatibility of judicial decisions with dormestic law, and that this part
of the communi cati on shoul d be decl ared i nadm ssi bl e.

5.1 In her comments, the author contends that no new circunstances hav e
arisen that would justify a nodification of her initial clains submtted to
the Commttee. Thus, her granddaughter continues to receive regular visit S
fromS. S, and the civil and crininal procee di ngs against the latter have not
shown any not abl e progress. The aut hor point s out that by the spring of 1991,
the crimnal procee dings in case A-62/84 had been pending for over six years

at first instance; as any judgement could be appealed to the Court of Appeal

and the Suprenme Court, the author surmses that Xinmena Vicario would reac h
legal age (18 years) without a final solution to her, and the author's ,
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plight. Therefore, the judicial process should be deemed to have bee
"unreasonabl y prol onged".
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5.2 The author contends that the Suprene Court's decision denying he r
standing in the jud icial proceedings binds all other Argentine tribunals and
therefore extends the violations suffered by her to all grandparents an d

parents of disappeared children in Argentina. In support of her contention,
she cites a recent judgenent of the Court of Appeal of La Plata, concerning

a case si mlar to hers. These judgenents, in her opinion, have nothin g
"provisional " about them In fact, the psychol ogi cal state of Xi mena Vicario

is said to have det eriorated to such an extent that, on an unspecified date,

a judge denied S'S. the nonth of summer vacation with Xinmena Vicario she had
requested; however, the judge authorized S.S. to spend a week with X nen a
Vicario in April 1991. The aut hor concl udes that she should be deerned to have
conplied with the admssibility criteria of the Qotional Protocol.

Committee's decision on adnmissibility

6.1 During its forty-fifth session the Committee considered th e
admssibility of the comunication. The Committee took note of the Stat e
party's observations, according to which several judicial actions whic h
potentially mght provide the author with a satisfactory renedy were pending.

It noted, however, that the author had availed herself of donestic appeal S
procedures, including an appeal to the Supreme Court of Argentina, and that
her appeal s had been unsuccessful. I'n the circunstances, the author was not
required, for purposes of article 5, paragraph 2(b), of the Ootional Prot ocol ,
to re-petition the Argentine courts if newc i rcunstances arose in the dispute
over the guardianship of Xi nmena Vicario.

6.2 In respect of the author's clains under arti cles 2, 3, 7, 8 and 14, the
Conmittee found that the author had failed to substantiate her clains, fo r
purposes of adm ssibility.

7. O 8 July 1992 the Human R ghts Comm ttee decided that the communi cat ion

was adnmissible ins o far as it mght raise issues under articles 16, 17, 23,
24 and 26 of the Covenant.

Author's and State party's further subm ssions on the nerits

8.1 By note verbale of 7 Septenber 1992, the Sta te party forwarded the text
of the decision adopted on 11 August 1992 by the Canara de Apel aci 6n en | o]
Cvil y Conercial Sala Il del Departamento Judicial de Mrén, according t o]
which the nullity of Xinena Vicario's adoption was affirmed.

8.2 By note verbale of 6 July 1994 the State party inforned the Conmttee

that S.S. had appealed the nullity of the adopti on before the Suprene Court

of the Province of Buenos Aires and that Xim ena Vicario had been heard by the
court.

8.3 Wth regard to the visiting rights initially granted to S.S. in 1989,
the State party indicates that these were termnated in 1991, in conformty
with the express w shes of Xinena Vicario, then a mnor.

8.4 Wth regard to the guardianship of X nena Vicario, which had bee
granted to her grandnother on 29 Decenber 1988, the Buenos Aires Juzgad
Naci onal de Prinera Instancia en lo Oimnal y Correccional termnated th
regine by decision of 15 June 1994, bearing in nmnd that Ms. Vicario ha
reached the age of 18 years.

O ®M®O>S
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8.5 In 1993 the Federal Court i ssued Xinena Vicario identity papers under
t hat narme.
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8.6 As to the crimnal proceedings against S.S., an appeal is currentl y
pendi ng.

8.7 In the light of the above, the State party contends that the facts of
the case do not rev eal any violation of articles 16, 17, 23, 24 or 26 of the
Covenant .

9.1 In her submssion of 10 February 1993, the a  uthor expressed her concern
over the appeal lodged by S.S. against the nullity of the adoption an d
contends that this uncertainty constitutes a consi derabl e burden to hersel f
and to Xinena Vicario.

9.2 In her submssion of 3 February 1995, the author states that the Supr enme

Court of the Province of Buenos Aires has is sued a final judgenent confirm ng
the nullity of the adoption.

Committee's Views on the nerits

10.1 The Human R ghts Commttee has considered the nerits of th e
communication in the light of all the inform ation nmade available to it by the
parties, as provided for in article 5, parag raph 1, of the Qotional Protocol.

It bases its Views on the follow ng considerations.

10.2 Wth regard to an a |leged violation of article 16 of the Covenant, the

Committee finds that the facts before it do not sustain a finding that th e
State party has denied X nena Vicario recogn ition as a person before the | aw
In fact, the courts of the State party have endeavoured to establish he r
identity and issued her identity papers accordingly.

10.3 As to Darwinia Rosa Mdnaco de Gallicchio's claimthat her right t o}
recognition as a person before the | aw was viol ated, the Commttee no tes that,
al t hough her standing to represent her grand daughter in the proceedi ngs about
the child s guardianship was denied in 1989, the courts did recognize he r
standing to represent her granddaughter in a nunber of proceedi ngs, including
her suit to declare the nullity of the adoption, and that she was grante d

guardi anship over Ximena Vicario. Wiile these circunstances do not raise an

i ssue under article 16 of the Covenant, the initial denial of Ms. Mnaco's
standi ng effectively left Xinena Vicario w thout adequate representation ,
thereby depriving her of the protection to w hich she was entitled as a mnor.
Taken together with the circunstances nentioned in paragraph 10.5 bel ow, the

denial of Ms. Mnaco's standing constituted a violation of article 24 of the
Covenant .
10.4 As to Xi nena Vicario's and her grandmother's right to privacy, it i S

evident that the ab duction of Xinmena Vicario, the falsification of her birth
certificate and her adoption by S.S. entailed nunerous acts of arbitrary and

unl awful interference with their privacy and fanily life, in violation o f
article 17 of the Covenant. The sane acts also constituted violations o f
article 23, paragraph 1, and article 24, par agraphs 1 and 2, of the Covenant.
These acts, however, occurred prior to the entry into force of the Covenant
and of the Optional Protocol for Argentina on 8 Novenber 1986, ! and the
Conmittee is not in a position ratione tenmporis to emt a decision in their

! See the Committee's decision on adnmissibility concernin g
comuni cation No. 2 75/1988, S E. v. Argentina , declared inadm ssible ratione
tenporis on 26 March 1990, para. 5.3.
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respect. The Conmittee coul d, however, nmake a finding of a violation of the
Covenant if the con tinuing effects of those violations were found thensel ves
to constitute viola tions of the Covenant. The Conmittee notes that the grave
violations of the Covenant committed by the mlitary regime of Argentina in
this case have been the subject of numerous proceedi ngs before the courts of

the Stat e party, which have ultimately vindicated the right to privacy an d
famly life of both Ximena Vicario and her grandnother. As to the visitin g
rights initially granted to S. S., the Commttee observes that the conpetent
courts of Argentina first endeavoured to determ ne the facts and bal ance the
human interests of the persons involved and that in connection with thos e
investigations a nunber of measures were adopted to give redress t o]
Ximena Vicario and her grandnot her, including the termnation of the reginme
of wvisiting rights accorded to S. S, following the recommendations o f
psychol ogi sts and Xinmena Vicario's own w shes. Neverthel ess, these outcones
appear to have been delayed by the initial denial of standing of Ms. Mnaco
to challenge the visitation order.
10.5 Wile the Coomittee appreci ates the seriousness w th which the Argent i ne
courts endeavoured to redress the wongs done to M. Vicario and he r
grandnot her, it observes that the duration of the various judicial pr oceedi ngs
extended for over 10 years, and that some of the proceedi ngs have not yet been
completed. The Commttee notes that in the neantine Ms. Vicario, who wa S
7 years of age when found, reached the age of maturity (18 years) in 1994, and
that it was not until 1993 that her legal identity as Ximena Vicario wa S
officially recognized. In the specific circunstances of this case, th e
Commttee finds that the protection of children stipulated in article 24 of
the Covenant required the State party to take affirmative action to gran t
Ms. Vicario pronpt and effective relief fromher predicanment. In this cont ext,
the Conmttee recalls its General Conment on article 24, 2in which it stressed
that every child has a right to special measures of protection because o f
his/her status as a mnor; those special neasures are additional to th e
measures that States are required to take under article 2 to ensure tha t
everyone enjoys the rights provided for in the Covenant. Bearing in mnd the
suffering already e ndured by Ms. Vicario, who | ost both of her parents under
tragic circunstances inputable to the State party, the Conmttee finds that
the special measure s required under article 24, paragraph 1, of the Covenant
were not expeditiously applied by Argentina, and that the failure to recogni ze
the standing of Ms. Mdnaco in the guardianship and visitation procee di ngs and
the delay in legally establishing M. MVicario' s real nane and issuing identity
papers also entailed a violation of article 24, paragraph 2, of the Covenant,
which is designed to pronote recognition of the child s |egal personality.
10.6 As to an alleged violation of article 26 of the Covenant, the Committee
concludes that the facts before it do not provide sufficient basis for a
finding that either M. Vicario or her grand not her were victins of prohibited
di scrimnati on.
11.1 The Human R ghts Conmittee, acting under art icle 5 paragraph 4, of the
ptional Protocol to the International Covenant on Avil and Politica | Rights,
is of the view that the facts which have been placed before it reveal a
violation by Argentina of article 24, paragraphs 1 and 2, of the Covenant.
11.2 In accordance with article 2, paragraph 3 (a), of the Covenant, th e
State party is under an obligation to provide the author and her gran ddaught er
2 General Comrent No. 17, adopted at the thirty-fifth session of th e

Committee, in 1989.
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with an effective renmedy, including conpensa tion fromthe State for the undue
del ay of the proceedings and resulting suffering to which they were s ubj ect ed.
Furthermore, the State party is under an obligation to ensure that simla r
violations do not occur in the future.

11.3 Bearing in mnd that, by becomng a party to the Optional Protocol, the
State party has recognized the conpetence of the Conmttee to determn e
whether there has b een a violation of the Covenant or not and that, pursuant

to article 2 of the Covenant, the State part y has undertaken to ensure to all
individuals withinits territory and subject to its jurisdiction the rights
recogni zed in the C ovenant to provide an effective and enforceable remedy in
case a violation has been established, the Conmittee wi shes to receive from
the State party, wi thin ninety days, information about the neasures taken to
give effect to the Commttee' s Views.

12. Wth reference to the violations of the Covenant which occurred prior
to 8 Novenber 1986, the Commttee encourages the State party to persevere in

its efforts to investigate the di sappearance of children, deternine t heir true
identity, issue to themidentity papers and passports under their real nanes,
and grant appropriate redress to themand their famlies in an expeditiou S
manner .

[Adopted in English , French and Spanish, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russia n as part
of the Conmittee's annual report to the General Assenbly.]



