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ANNEX

Views of the Human Rights Commttee under article 5, paragraph 4
of the Optional Protocol to the International Covenant on QG vil
and Political Rghts - fiftieth session

concer ni ng

Communi cati on No. 333/1988

Submitted by : Lenford Ham I ton (represented by counsel)
Alleged victim: The aut hor

State party : Jamai ca

Date of communication : 7 Novenber 1988 (initial subm ssion)

The Human Rights Conmittee , established under article 28 of the
International Covenant on Gvil and Political R ghts,

Meeting on 23 March 1994,

Havi ng concluded its consideration of communication No. 333/1988, submtted
to the Human Rights Committee on behal f of M. Lenford Hami|ton under the
ptional Protocol to the International Covenant on Gvil and Political Rights,

Havi ng taken into account all witten informati on made available to it by
the author of the comrunication and the State party,

Adopts its Views under article 5, paragraph 4, of the Optional Protocol.

1. The aut hor of the communication is Lenford Hamlton, a Jamaican citizen
under sentence of death, detained at St. Catherine District Prison, Jamaica. He
clains to be a victimof violations by Jamaica of articles 7 and 14 of the
International Covenant on Gvil and Political Rghts. He is represented by
counsel .

The facts as submitted by the author

2.1 The author was convicted for the shooting and killing of a policenan,
Caswel I Christian, on 27 February 1981 in the parish of St. Catherine. The
deceased and other police officers were in the process of searching a nunber of
houses in the ghetto area of Tawes Pen when he was shot frombehind a curtain in
the living roomof an apartment that was being searched. It was submtted that
at least two police officers had seen the author running away fromthe bl ock of
apartnents where the shooting had taken place. The author indicates that he was
not arrested until alnmost 17 nonths later, on 23 July 1982. He clains that he
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was not placed on an identification parade, and that he was identified by
confrontati on only.

2.2 The author was tried in the Home Grcuit Court, Kingston, from15 to

17 Novenber 1983. Fromthe trial transcript, it transpires that the police

of fi cers who had arrested the author at the Central Police Station had not

t hensel ves identified the author at the scene of the crime but nerely relied on
the reports filed by two other police officers. ne of these officers testified
during the trial that he had not been able to see the face of the accused for
nore than a "split second".

2.3 UWon conclusion of the trial, the author was found guilty as charged and
sentenced to death. He appealed to the Court of Appeal of Janaica, which heard
and di sni ssed the appeal on 14 January 1986. The aut hor has since manifested
his desire to file a petition for special |eave to appeal with the Judicial
Commttee of the Privy Council, but has been unable to do so, as the Court of
Appeal did not issue a reasoned judgenent.

2.4 On 7 Novenber 1988, a warrant for the execution of the author on

15 Novenber 1988 was issued. On 14 Novenber 1988, he was given a stay of
execution, pending the outcone of representations to the Judicial Commttee of
the Privy Council on his behal f.

The conpl ai nt

3. The author clains to be a victimof a violation of article 7 of the
Covenant, on account of the length of time spent on death row, and of
article 14, because of the Court of Appeal's failure to issue a reasoned
j udgenent .

The State party's infornmati on and observations

4.1 In subnissions dated 3 March and 7 July 1989 and 21 February 1990, the
State party argues that the communication is inadm ssible on the ground of
non- exhausti on of domestic renedi es, because the author had not yet applied to
the Judicial Committee of the Privy Council for special |eave to appeal.

4.2 As to the author's contention that he was prevented fromfiling a petition
for special |eave to appeal because of the absence of a reasoned judgerent of
the Court of Appeal, the State party argues that this statenent has no basis in
law or practice. |t observes in this context that the Judicial Commttee
(General Appellate Jurisdiction) Rules Order 1982 does not stipulate that a
witten judgenment of the Court of Appeal is a necessary prerequisite for a
petition for special |eave to appeal and that, in practice, the Judicial

Comm ttee has heard several petitions in the absence of a witten judgenent.

4.3 The State party further subnits that the Court of Appeal did not issue a
reasoned judgenent in the author's case since it was not then the practice of
the Court to do so in appeals considered to be unmeritorious
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The Committee's admissibility decision

5.1 During its forty-fourth session in March 1992, the Committee considered the

adm ssibility of the commnication. It noted that the Court of Appeal of
Jarmai ca had still not issued a witten judgement in the author's case, although
t he appeal had been di smssed nore than six years earlier. It concluded that in

the circunstances, the application of donestic renmedi es had been unreasonably
prol onged within the neaning of article 5 paragraph 2 (b), of the Optional
Pr ot ocol .

5.2 As to the author's allegation of a violation of article 7 of the Covenant,
the Commttee considered that the author had failed to substantiate this claim
for purposes of adnmissibility, and concluded that M. HamIton had no claim
within the meaning of article 2 of the Optional Protocol.

5.3 Inasnmuch as the author's clains related to the eval uation of the evidence
agai nst himby the Home Grcuit Court in Kingston, the Conmttee, by reference
to its established jurisprudence, 1/ considered that this part of the
comuni cati on was inadm ssible under article 3 of the Qptional Protocol.

5.4 Finally, the Commttee considered that the Court of Appeal's failure to
issue a witten judgenent coul d raise issues under article 14, paragraphs 3 (c)
and 5, which should be considered on the nmerits; accordingly, on 20 March 1992,
it declared the commnication adm ssible in respect of article 14,

paragraphs 3 (c¢) and 5, of the Covenant.

The State party's request for a review of admssibility and counsel's comments

6.1 In a submission dated 11 February 1993, the State party reiterates that it
consi ders the comruni cation inadni ssible on the ground of non-exhaustion of
domestic renedies. |t observes that M. Hamlton's counsel is presently in the
process of pursuing two donestic renedies available to his client: firstly, a
crimnal appeal to the Judicial Committee of the Privy Council and, secondly, an
application to the CGovernor-General under Sec. 29 (1) of the Judicature
(Appel l ate Jurisdiction) Act to have the author's case renitted to the Court of
Appeal for a re-hearing. The State party subnits that it is "clear that these
are domestic renmedies available to the author, which nmust be exhausted before
the Commttee is conpetent to exam ne the case".

6.2 The State party further argues that the author nay still seek redress under
Section 25 of the Constitution for any alleged violation of his constitutional
rights: in this context, it is noted that the right in article 14,

paragraph 3 (c¢), of the Covenant is simlar to the right protected under

Section 20, paragraph 1, of the Jamai can Constitution.

7.1 In his comrents, counsel conplains that the State party has failed to
address the nerits of the clains under article 14, paragraphs 3 (c¢) and 5. He
observes that the Covernment of Janaica has not made available legal aid to
M. Hanilton to pursue his application to the Governor-CGeneral pursuant to
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Sec. 29 (1) of the Judicature (Appellate Jurisdiction) Act; this remedy is not
therefore available to himin practice. Smlarly, no legal aid has been nmade
avai |l abl e under Section 25 of the Janai can Constitution and, accordingly, this
renedy is not available to M. Hamlton in practice either.

7.2 Counsel notes that the Court of Appeal of Janmica heard M. Hamlton's
application under Section 29 (1) between 29 Septenber and 1 Cctober 1993, when
judgenent was reserved. To date, no judgenment has been given. Counse
contends, however, that the issues that were considered by the Court of Appeal
of Jamai ca under Section 29 (1) were entirely different fromthose submtted to
the Human Rights Committee for consideration

7.3 Finally, counsel observes that a Notice of Intention to apply for specia

| eave to appeal ( in forma pauperis ) to the Judicial Conmittee could be filed
wi thout necessarily attaching a copy of the reasoned judgenment of the Court of
Appeal . He adds that in practice, however, the case could never be argued
before the Judicial Committee w thout such reasons being made available to it.

In this context, he recalls that an appeal to the Judicial Commttee is agai nst
the "judgenent" of the Court of Appeal

Revi ew of adm ssibility and considerations of nerits

8.1 The Committee has taken note of the parties' argunents made in respect of
adm ssibility. It takes the opportunity to expand on its adnmissibility
findi ngs.

8.2 Concerning a re-hearing of the author's case under Section 29 (1) of the
Judi cature (Appellate Jurisdiction) Act, the Committee notes that although the
aut hor was not assigned legal aid for the purpose, he secured | ega
representation for it. This is evidenced by the State party's own subni ssion of
11 February 1993 and conceded by counsel, who points to the fact that the Court
of Appeal indeed did re-hear the case between 29 Septenber and 1 Cctober 1993.
However, as counsel indicates, the issues before the Court of Appeal differ from
those before the Committee, as the re-hearing concerned the re-eval uation of
evidence in the case, an aspect in respect of which the comrunication before the
Comm ttee was decl ared i nadm ssible under article 3 of the Optional Protocol.

An application pursuant to Section 29 (1) of the Judicature (Appellate
Jurisdiction) Act therefore is not a renedy the author is required to exhaust
for purposes of the Qptional Protocol, in this particular conmunication

8.3 Sinilar considerations apply to the possibility of a petition for specia

| eave to appeal to the Judicial Committee of the Privy Council. On the basis of
the information before the Commttee, it would appear that the author's case
falls into the category of "fleeting glance identification", for which the
Judicial Committee established precise rules and guidelines in a judgement of
July 1989. 2/ However, even if it could be argued that the directions of the
Jamai can courts on the "fleeting glance" identification of M. Hanilton did not
neet the guidelines established by the Judicial Conmittee, it is not this issue
which is before the Huinan R ghts Commttee; furthernore, the absence of a
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reasoned j udgenent of the Court of Appeal is likely to prevent the author from
successfully arguing his petition before the Judicial Coomittee al though the
availability of the judgenment is not a precondition for |odging an application
for special leave to appeal. The Conmittee is aware that the Judicial Commttee
has indicated that it can review an appeal even in the absence of a witten
judgenent. But, as the Judicial Committee itself has noted in the recent
judgenent of Earl Pratt and |van Moirgan v. Attorney-General , 3/ it isin
practice "necessary to have the reasons of the Court of Appeal at the hearing of
the application for special |eave to appeal, as without themit is not usually
possible to identify the point of law or serious niscarriage of justice of which
the appel l ant conpl ains". Under the Conmittee's jurisprudence, a remedy must be
effective, as well as formally available. An appeal on the merits woul d thus
necessarily require a witten judgenment. Accordingly, the Commttee finds that
it is unnecessary, in order to exhaust local renedies, to petition the Judicia
Commttee for special |leave to appeal in the absence of a reasoned witten

j udgenent .

8.4 As to the possibility of filing a constitutional notion pursuant to
Section 25 of the Jamaican Constitution, it is uncontested that no legal aidis
avail able for the purpose. As the author would have to rely on the provision of
legal aid, the Commttee considers that, in the absence of legal aid, a
constitutional notion does not, in the circunstances of the case, constitute an
avail abl e and effective renedy within the meaning of article 5, paragraph 2 (b),
of the ptional Protocol. Accordingly, the Commttee has no reason to review
its decision of admssibility of 20 March 1992

9.1 It remains for the Committee to decide whether the failure of the Janaican
Court of Appeal to issue a reasoned witten judgenent violated the author's
rights under article 14, paragraphs 3 (c¢) and 5. Article 14, paragraph 5,
guarantees the right of convicted persons to have the conviction and sentence
reviewed by a "higher tribunal according to law'. The Commttee, having noted
that the failure to issue a reasoned witten judgement has effectively prevented
the availability of a further renedy, also finds that the author's right, under
article 14, paragraphs 3 (c¢) and 5, to be tried wi thout undue delay and to have
his sentence reviewed by a higher tribunal according to |l aw, has been vi ol at ed.

9.2 The Committee is of the opinion that the inposition of a sentence of death
upon concl usi on of judicial proceedings in which the provisions of the Covenant
have not been respected constitutes, if no further appeal against the sentence
is available, a violation of article 6 of the Covenant. As the Committee
observed in its General Comment 6 (16), the provision that a sentence of death
may only be inposed in accordance with the Iaw and not contrary to the

provi sions of the Covenant inplies that "the procedural guarantees therein
prescri bed rnust be observed, including the right to a fair hearing by an

i ndependent tribunal, the presunption of innocence, the m nimum guarantees for
the defence, and the right to review by a higher tribunal. In the instant case,
since the final sentence of death was passed and an inportant requirement under
article 14 was not met, it must be concluded that the right protected under
article 6 of the Covenant was viol at ed.
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9.3 The Human Rights Committee, acting under article 5, paragraph 4, of the
ptional Protocol to the International Covenant on Gvil and Political Rights,
is of the viewthat the facts before it disclose a violation of article 14,
paragraphs 3 (c¢) and 5, and consequently of article 6 of the Covenant.

10. In capital punishnent cases, the obligation of States parties to observe
rigorously all the guarantees for a fair trial set out in article 14 of the
Covenant adnits of no exception. The Committee is of the viewthat

M. Lenford Hamlton, victimof a violation of article 14, paragraphs 3 (c) and
5 and consequently of article 6, is entitled, pursuant to article 2,

paragraph 3 (a), of the Covenant, to an effective remedy entailing his rel ease;
the State party is under an obligation to ensure that simlar violations do not
occur in the future.

11. The Committee would wish to receive information, within ninety days, on any

rel evant measures taken by the State party in respect of the Commttee' s M ews.

[Adopted in English, French and Spanish, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee's annual report to the General Assenbly.]

Not es

1/ See, for exanple, D_S. v. Jamaica, communication No. 304/1988
decl ared i nadm ssible on 11 April 1991, paragraph 5. 2.

2/ AQiver Wiylie et al. v. Attorney-CGeneral of Jamaica.

3/ Judicial Conmittee of the Privy Council, judgerment of 2 Novenber 1993,
p. 8.



