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ANNEX

Views of the Human Rights Commttee under article 5, paragraph 4
of the Optional Protocol to the International Covenant on QG vil
and Political Rghts - fiftieth session

concer ni ng

Communi cati on No. 332/1988

Submitted by : Devon Al len (represented by counsel)
Mictim: The aut hor

State party : Jamai ca

Date of communication : 20 Cctober 1988 (initial subnission)

The Human Rights Conmittee , established under article 28 of the
International Covenant on Gvil and Political R ghts,

Meeting on 31 March 1994,

Havi ng concluded its consideration of communication No. 332/1988, submtted
to the Human Rights Commttee on behal f of M. Devon Allen under the Qptional
Protocol to the International Covenant on Gvil and Political R ghts,

Havi ng taken into account all witten informati on made available to it by
the author of the communication, his counsel and the State party,

Adopts its views under article 5, paragraph 4, of the Optional Protocol.

1. The author of the communication is Devon Allen, a Janaican citizen born in
1962, currently awaiting execution at St. Catherine District Prison, Janaica.
He clains to be a victimof violations by Jamaica of articles 6, paragraph 5,

7, 9, paragraphs 2 and 3, 10, 14, paragraphs 3 (b), (c), (d) and (e) of the
International Covenant on Gvil and Political Rghts. He is represented by
counsel . The crime of which the author was convicted has been classified as a
capital offence under the O fences Against the Person (Anendnent) Act 1992.

The facts as submitted by the author

2.1 Devon Allen was arrested on 18 August 1982, while he was in hospital
recovering frominjuries sustained in a shooting incident. He was charged with
the murder, on 26 Septenber 1980, i.e., nearly two years earlier, of one WH
He was tried in the Honme Grcuit Court of Kingston between 10 and 17 May 1983,
found guilty as charged and sentenced to death. On 10 Novenber 1983, the Court
of Appeal of Jamaica dismssed his appeal. The Court of Appeal did not issue a
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reasoned j udgenent but nerely a "Note of Oral Judgenent", also dated
10 Novenber 1983. A further application for special |eave to appeal to the
Judicial Coomittee of the Privy Council has not been filed.

2.2 The evidence presented against M. Allen was that, on 26 Septenber 1980 at
about 1.30 a.m, two men went to WH.'s house in Kingston, clinbed onto a roof,
junped into the yard and approached the roomwhere WH was sleeping. The wife
of WH. testified that one of the nen shot her husband through the hal f-open

wi ndow, both men then broke into the house, took the television set, and ran
off. This was reported to the police the follow ng norning.

2.3 During the trial, WH.'s wife and her son, who was ei ght years old when the
crime was conmitted, testified as the prosecution's principal wtnesses. Both
identified the author as the man who had shot WH Ms. H testified that she
had known the author for several years, but under his nicknanme "Dap-si-Do" only.
She further contended that eight days after the crime, the author had returned
to her house and that, subsequently, she had occasionally seen hi mwal ki ng
around the area.

2.4 The author denied responsibility for the shooting of WH, claimng that he
was not in the nei ghbourhood on the night in question and that his nickname was
not "Dap-si-Do" but "Wndward". He notes that the arresting officer at the
hospi tal asked hi mwhet her he was "CGeorge G een, known as Dap-si-Do". Counsel
further encloses an affidavit signed in May 1988 by the author's brother,

Steve Allen, in which he indicates that in his presence and that of a person

i nvestigating the circunstances of WH's death, one B.N adnitted havi ng shot
WH. on the night in question. This was brought to the attention of the
Attorney-CGeneral's Ofice, but the case was not reopened, as B.N had gone into
hi di ng and could no | onger be | ocated by the police.

2.5 In respect of the requirenent of exhaustion of donestic renedies, counsel
contends that delays encountered in the case justify the conclusion that
domesti c renedi es have been "unreasonably prol onged" within the meaning of
article 5, paragraph 2 (b), of the Optional Protocol. He contends that a
petition for special leave to appeal to the Judicial Committee of the Privy
Counci| based on the issue of delay would inevitably fail, due to the
simlarities between the author's case and that of another Jamaican citizen,
Howard Martin, whose petition was dismssed by the Privy Council on

11 July 1988. 1/ Besides, |eading counsel has advised that there are no proper
grounds to argue a petition for special |eave to appeal to the Judicial
Conmittee.

2.6 Still in the context of donestic renedies, counsel refers to the Privy
Council's jurisprudence (judgenent in the case of Rley et al. v. Attorney-

General of Jammica ), which holds that whatever the reasons for, or |length of,
del ays in executing a sentence of death |awfully inposed, such delays can afford
no ground for holding the execution to be in contravention of Section 17 of the
Jarmai can Constitution. He observes that the Court of Appeal and the Supreme
Constitutional Court of Jamaica woul d consider thensel ves to be bound by this
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jurisprudence, and that no decision in the case coul d be taken unless and until
an appeal to the Judicial Committee of the Privy Council were allowed or nade.
According to counsel, the pursuit of renedi es under the Jamai can Constitution

and thereafter to the Judicial Conmittee would take nany years.

The conpl ai nt

3.1 The author contends that he did not receive a fair and inpartial trial.
Thus, in relation to article 14, paragraph 3 (e), the trial transcript reveals
that no witnesses were called on his behal f and no evi dence was adduced agai nst
his claimthat he was not known by the nicknane "Dap-si-Do" but instead
"Wndward". Nor was there any evidence to rebut his statenent that from

26 Septenber 1980 until his arrest nearly two years later, he remained in the
area working as a barman, without ever being questioned about WH 's death.
Wthout further elaborating on his claimunder article 14, paragraph 3 (b) and
(d), he submits that |egal assistance available to individuals charged with
crimnal offences in Jamaica is such that witnesses are rarely traced and expert
wi tnesses are hardly ever subpoenaed.

3.2 The author further alleges a violation of article 14, paragraph 3 (c) (and
subsidiarily of article 9, paras. 2 and 3) because of the judicial and

adm ni strative delays in the case, and argues that a delay of five years 2/ in
the execution of the sentence constitutes "cruel and inhunman treatment” in
violation of article 7 of the Covenant.

3.3 Finally, counsel argues that the State party may have violated article 6,
paragraph 5, of the Covenant, since the author testified, during the trial in

May 1983, that he was 20 years old. Accordingly, it may be that he was under

the age of 18 when the offence was conmitted.

The State party's infornmati on and observations

4. In its subm ssions under rule 91 of the rules of procedure, the State party
contended that the communi cation was inadm ssibl e because of non-exhaustion of
domestic renedies, since the author had failed to petition the Judicial
Commttee of the Privy Council for special |eave to appeal, pursuant to

Section 110 of the Jamai can Constitution.

The Committee's admissibility decision

5.1 During its 44th session, the Comrmittee considered the admssibility of the
communi cation. Wth respect to the requirement of exhaustion of domestic
renedies, it noted that the Court of Appeal of Janaica had not issued a reasoned
judgenent in the case but confined itself to delivering a "Note of Oal
Judgenent". Wiile taking note of the State party's contention that the Judicial
Commttee nay hear petitions for | eave to appeal even in the absence of a
witten judgenment of the Court of Appeal, the Conmittee considered, basing
itself on its jurisprudence, 3/ that the Judicial Commttee could not, inits
practice, entertain petitions for |eave to appeal which are not corroborated by
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a reasoned judgerment of the Court of Appeal of Jamaica. In the circunstances,
the Commttee found that a petition to the Judicial Coomttee did not constitute
a renedy that was both available and effective within the neaning of article 5,
paragraph 2 (b), of the Optional Protocol

5.2 In respect of the author's claimunder article 7, the Conmittee observed
that the characterization of prolonged detention on death row as cruel, inhuman
and degrading treatment had not been pl aced before the Jamai can courts and that,
accordi ngly, domestic remedi es had not been exhaust ed.

5.3 As to the author's allegations under articles 6, paragraph 5 and 14,
paragraph 3 (c¢) and (e), the Commttee considered that they had been
substantiated and that they deserved consideration on the nerits. The author's
renmai ning all egati ons were not considered substantiated, for purposes of

adm ssibility.

5.4 On 20 March 1992, therefore, the Commttee declared the communication
adm ssible in so far as it appeared to raise issues under articles 6,
paragraph 5, and 14, paragraph 3 (c) and (e), of the Covenant; it reserved the
right toreviewits decision in respect of the author's claimunder article 6,
paragraph 5, of the Covenant.

The State party's further observations and request for review of admssibility

and counsel's comments

6.1 In a submssion dated 2 Septenber 1992, the State party observes that there
was no violation of article 6, paragraph 5, in the author's case: the birth
certificate shows that the author was born on 21 June 1962 and that,

accordingly, he was no longer a juvenile at the time of the comm ssion of the

of fence (26 Septenber 1980).

6.2 The State party reiterates that the commnication is inadmssible on the
ground of failure of exhaustion of domestic remedies, and that the author nay
petition the Judicial Committee of the Privy Council even in the absence of a
witten judgement of the Court of Appeal, under Rules 3 and 4 of the Rul es of
Procedure of the Judicial Commttee.

6.3 As to the clains under article 14, paragraph 3 (c) and (e), the State party
adds that it would further be open to the author to seek redress for an all eged
breach of his rights under Section 20 of the Janaican Constitution, pursuant to
Section 25 thereof. The State party observes that the author has "in no way
substantiated all egations [that] witnesses in his favour were not called and
that the issue of whether he was correctly identified was not properly
explored". In the State party's opinion, the issue of correct identification is
one of evidence, the review of which is the function of an appellate court and
not, save in exceptional circunstances, within the conpetence of the Committee

7.1 In his comments, counsel concedes that M. Allen was an adult when the
crime was commtted
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7.2 Counsel affirns that the author does not have the neans to instruct a

lawer to file a constitutional nmotion on the issue of delay and/or any other
irregularity under the Janaican Constitution. The Poor Prisoners' Defence Act
does not provide for legal aid for this purpose, and no | awyer in Jamai ca has

been willing to file a notion on the author's behalf on a pro bono basis.
Counsel reiterates that even if the author were in the position to file such a
noti on, Jamai can courts woul d consider thensel ves bound by the Riley precedent

(para. 2.6 above).

7.3 As to the availability of a petition for special |eave to appeal to the

Privy Council, counsel recalls that the Privy Council does not act as a sinple
appel late court, and that it will only grant |eave to appeal upon evidence that

a substantial mscarriage of justice has occurred. Sinple msdirections (to the
jury) by a judge are not sufficient. It is therefore submtted that there are

no grounds on which to petition the Judicial Committee (see para. 2.5).

7.4 Finally, counsel reiterates that the delays in the judicial proceedings did
not arise as a consequence of the author exercising his rights of appeal, but
solely as a result of "maladm nistration" by the State party.

Revi ew of adm ssibility and consideration of the nerits

8.1 The Committee has taken note of the State party's further arguments on
adm ssibility, and of counsel's further information regarding the availability
of constitutional renedies in M. Alen' s case

8.2 Wth regard to the State party's contention that constitutional renedies
are still open to M. Allen, the Conmittee recalls that donestic remedies within
t he meani ng of the Qptional Protocol nust be both available and effective. The
Commttee considers that, in the absence of legal aid provided by the State
party and given that the author has not been able to secure |egal assistance for
this purpose, a constitutional notion does not, in the circunstances of the

i nstant case, constitute an avail able remedy within the meaning of article 5,
paragraph 2 (b), of the Optional Protocol, which the author rnust exhaust. The
Commttee, therefore, finds no reason to revise its decision on admssibility.

8.3 The Committee has considered the clains raised in the conmunication in the
light of all the witten infornation provided by the parties. |In respect of the
allegation of a violation of article 6, paragraph 5 the Committee observes that
the State party has concl usively shown, and counsel conceded, that M. Alen was
an adult when the crime of which he was convicted was committed. Accordingly,
the Commttee concludes that there has been no violation of article 6,

par agr aph 5.

8.4 The author contends that he did not have a fair trial wthin the nmeaning of
article 14 of the Covenant, although he does not claimthat the court was not
inpartial or the jury biased. Thus, he clains that no evi dence was adduced by
the prosecution to rebut his claimthat he was not known by the ni ckname
"Dap-si-Do" but as "Wndward". He further observes that no evidence was put
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forth to rebut his testinmony that from26 Septenber 1980 until his arrest in
August 1982, he renmained in the area working as a barman, w thout ever being
questioned about WH 's death. The Conmittee observes that these clains
essentially relate to the evaluation of the evidence by the domestic court. In
this respect, it reiterates that it is generally for the appellate courts of
States parties to the Covenant to evaluate the facts and evidence in a

particul ar case, unless it is clear that the judge's instructions to the jury
were arbitrary or anounted to a denial of justice, or that the judge violated
his obligation of inpartiality. After careful consideration of the nmaterial
before it, the Conmittee concludes that the trial did not suffer from such
defects. Accordingly, there is no violation of article 14, paragraph 1, in this
respect.

8.5 The author alleges that the preparation and presentation of his defence
were deficient, in that no witnesses were called on his behalf. Mre generally,
he contends that |egal assistance available to individuals charged with crinnal
offences in Jamaica is such that witnesses are rarely traced or subpoenaed (see
para. 3.1 above). In respect of these clains, which were subsumed under
article 14, paragraph 3 (e), in the admssibility decision of 20 March 1992, the
Conmittee notes that the naterial before it does not disclose that either the
author or his counsel conplained to the judge that facilities for the
preparation of the defence had been inadequate. Nor is there an indication that
counsel decided not to call witnesses on M. Alen's behalf other than in the
exerci se of his professional judgenent or that, if a request to call w tnesses
was made, the judge disallowed it or would have disallowed it. In the

ci rcunst ances, the Commttee finds no violation of article 14, paragraph 3 (e).

8.6 The analysis of the author's comrunication reveal s that he has nade two
conplaints in respect of the issue of delay. H s initial conplaint that a del ay
of five years in the execution of the sentence of death constitutes cruel,

i nhunman and degrading treatnent within the neaning of article 7 of the Covenant
was declared inadm ssible in the Commttee' s adnissibility decision of

20 March 1992. The author's subsequent claim relating to admnistrative and
judicial delays, was found adnissible in respect of article 14, paragraph 3 (c).
However, the substance of this claimhas renained unclear, and no naterial in
support of it has been placed before the Commttee. In the circunstances, the
Commttee finds no violation of article 14, paragraph 3 (c).

9. The Human Rights Committee, acting under article 5, paragraph 4, of the

ptional Protocol to the International Covenant on Gvil and Political Rights,
is of the viewthat the facts before it do not disclose a violation of any of
t he provisions of the Covenant.

[Adopted in English, French and Spani sh, the English text being the original
version. Subsequently to be issued also in Arabic, Chinese and Russian as part
of the Committee's annual report to the General Assenbly.]
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1/ O 24 March 1993, the Human Rights Commttee adopted its Views in
respect of M. Martin's communication, finding no violations of the Covenant.
Al though the Judicial Committee of the Privy Council also dismssed M. Martin's
petition, it expressed concern about the judicial delays encountered in the
case.

2/ l.e., at the tinme of subm ssion of the communication (Cctober 1988).

3/ Conmuni cation No. 253/1987 ( Paul Kelly v. Jamaica ), Views adopted on
8 April 1991, paras. 4.1 and 5. 3.




