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ANNEX*

Views of the Human Rights Comm ttee under article 5, paragraph 4
of the Optional Protocol to the International Covenant on QG vil
and Political Rights - Forty-seventh session

concer ni ng

Communi cati on No. 274/ 1988

Subnmitted by :
Loxley Giffiths

[represented by counsel]

Alleged victim:

The aut hor
State party :
Jamai ca

Dat e of conmuni cation
16 January 1988

Date of decision on admssibility : 16 October 1989

The Human Rights Conmittee , established under article 28 of the
International Covenant on Gvil and Political R ghts,

Meeting on 24 March 1993,

Havi ng concluded its consideration of communication No. 274/1988, submtted
to the Human Rights Committee on behalf of M. Loxley @iffiths under the
ptional Protocol to the International Covenant on Gvil and Political Rights,

Havi ng taken into account all witten informati on made available to it by
the author of the communication, his counsel and by the State party,

Adopts its Views under article 5, paragraph 4, of the Optional Protocol.

The facts as submitted by the author

1. The aut hor of the communication, dated 16 January 1988, is

Loxley Giffiths, a Jamaican citizen currently serving a life sentence at the
South Canp Rehabilitation Centre in Kingston, Jamaica. He clains to be a victim
of violations by Jamaica of articles 7 and 14 of the International Covenant on
Gvil and Political Rghts. He is represented by counsel.
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2.1 The author was charged with the murder, on 19 August 1978, of his wife,
Joy @iffiths. He was tried in the Hone Grcuit Court of Kingston on 11 and
12 February 1980, found guilty as charged by the jury, convicted and sentenced
to death. The Court of Appeal of Janaica dismssed his appeal on 28 May 1981,
it issued a witten judgenent on 26 Qctober 1981. On 20 February 1991, the
Judicial Committee of the Privy Council dismssed the author's petition for
special | eave to appeal. The author contends that such delays as occurred in
the judicial proceedings are attributable to factors beyond his control.

2.2 The author married Joy Giffiths on 18 June 1977. Six weeks prior to her
death, she noved out of their residence and returned to the hone of her nother,
Violeta Mercurious. The prosecution's case was that on 19 August 1978 at around
7 p.m, the author arrived at the gate to Ms. Mercurious' yard and began
talking to his wife, who was washing at a stand-pi pe. This was w tnessed by
Ms. Mercurious and a friend of hers, Mnica Dacres, who testified against the
author. M. Dacres testified that M. Giffiths wore a bush jacket, under which
his right armwas conceal ed. Both women testified that after some mnutes of

i ncreasi ngly heated conversation, the author produced a machete fromunder his
jacket, with which he dealt his wife two blows. According to the forensic
expert who carried out the post-nortemexamnation, Joy GQiffiths died as a
result of hypovel m c and neurogeni ¢ shock, due to nassive |loss of blood froma
wound in the neck.

2.3 Under cross-exam nation, the author admitted that his relations with his
wife's famly were poor but contended that he | oved his wife. Wen he arrived
at the gate on the evening in question, he saw Joy Qiffiths sitting on the lap
of a man called "Roy". Wen he renonstrated with her, she reacted angrily; the
aut hor then requested that she return some nmoney whi ch he had given her for

saf ekeepi ng, but she refused. A quarrel ensued, and the author struck his wife
with his fist. At this point, Joy Giffiths' brother, who had been watching the
scene fromthe door, attacked the author with a cutlass. He struck two bl ows at
the author which the latter avoided; instead, the blows fatally wounded

Joy @iffiths. The author denied having taken a nmachete to the home of his

wi fe's nother.

2.4 The author indicates that a warrant for his execution was issued on

22 Decenber 1987, to be carried out on 5 January 1988. On 4 February 1991, the
author informed the Commttee that he had been transferred fromthe death row
section of St. Catherine District Prison to the South Canp Rehabilitation Centre
in Kingston. On 24 January 1992, counsel confirned that his client's death
sentence had been comruted to life inprisonment on 17 Septenber 1990.

The conpl ai nt

3.1 The author alleges that his trial was unfair, and that several
irregularities occurred inits course. He contends that, after his conviction,
he | earned that the Court Registrar was the nephew of the deceased. He

conpl ained to the Chief Justice and to the Orbudsman about the matter but
received no reply; it is not apparent, however, that the issue was raised on
appeal . Furtherrore, it is subnitted that the Registrar and the nother of the
deceased were seen talking to nenbers of the jury during the trial, and that the
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Regi strar took the jury to the verdict room The author adds that he was able
to meet the trial judge, who is nowretired, on 5 Septenber 1988; the judge
allegedly adnitted that irregularities had occurred during the trial, but added
that there was nothing he could do to hel p the author.

3.2 The author further argues that there were contradictions in the testinony
gi ven by Moni ca Dacres and the nother of the deceased, which the judge did not
put to the jury. He further alleges that the judge nisdirected the jury on the
i ssue of manslaughter, and that he was wong in refusing to | eave the issue of
provocation to the jury. In the author's opinion, since there was evidence of
provocation, the judge was obliged to let the jury determ ne whether the
requirements for the defence of provocation, governed by the O fences agai nst
the Person (Anendnent) Act of 1958, had been satisfied, nanely, that the author
had in fact lost his self-control, and that a reasonabl e person woul d have | ost
his self-control in the circunstances. Instead, the judge directed the jury as
fol | ows:

“"You nust al so be satisfied that the killing was unprovoked. Now when we
speak of provocation in that sense we nean | egal provocation into which |
do not propose to go because, as you heard me indicate to | earned

counsel ... when he attenpted to raise this matter of provocation to you,
that there was no evi dence before you on which the | egal provocation which
the law requires arises in this case and, as a consequence, it does not
arise in this case for your consideration."

3.3 Finally, counsel subnits that the time spent on death row, close to
11 years prior to conmmutation of sentence, anounts to cruel, inhuman and
degrading treatment within the neaning of article 7 of the Covenant.

3.4 Wth respect to the requirement of exhaustion of domestic renedies, the
aut hor concedes that it is in principle for the appellant to seek constitutional
protection and to show that the delays in the proceedings are not attributable
to himself. He reiterates, however, that the delays in his case cannot be
attributed to him He enphasizes that he unsuccessfully requested the witten
judgenents in his case, which are a prerequisite for |odging a petition for

| eave to appeal with the Judicial Committee. In this context, counsel observes
that instructions fromthe author to a London |l aw firm which had agreed to
represent himbefore the Judicial Commttee of the Privy Council on a pro bono

basis, were received in the sumrer of 1988. Further court documents requested
by this firmarrived in August 1988. The petition was returned by counsel on

17 Cctober 1988, with a request for further infornation about the grounds of
appeal which had been argued but not specified in the judgement of the Court of
Appeal . Numerous attenpts were nmade to obtain this information fromthe Court
of Appeal of Jamaica and the author's legal aid representative for the appeal.
Both replied in March 1990 and January 1991, respectively, but could not provide
the information requested. Counsel therefore argues such del ays as occurred
were not attributable to negligence on the author's part.

The State party's infornmati on and observations




CCPR/ T/ 47/ DI 274/ 1988
Engl i sh
Page 7

4.1 By submission of 8 Decenber 1988, the State party argued that the
comuni cation was inadm ssible under article 5, paragraph 2 (b), of the Optional
Protocol, as the author's case had, at that tine, not been adjudicated by the
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Judicial Committee of the Privy Council. It added that legal aid is available

for this purpose under Section 3, paragraph 1, of the Poor Prisoners' Defence
Act.

4.2 By further subm ssions of 10 January and 7 Septenber 1990, nmade after the
adoption of the Committee's decision on adnmissibility, the State party affirned
that the rules of procedure of the Judicial Commttee of the Privy Council do
not nake the production of a witten judgenent fromthe Court of Appeal a
prerequisite for a petition for special |eave to appeal to the Privy Counci l
Thus, although Rule 4 provides that a petitioner should | odge the judgement from
whi ch | eave to appeal is sought, "judgenent" is defined in Rule 1 as including a
"decree, order, sentence, or decision of any court, judge, or judicial officer"
The State party submitted that the order or decision of the Court of Appeal, as
distinct fromthe reasoned judgenent, was a sufficient basis for a petition for
special | eave to appeal to the Privy Council, and that the Judicial Commttee
had heard appeal s on the basis of the mere order or decision of the Court of
Appeal dism ssing the appeal .

4.3 The State party contends that a copy of the witten judgement of the Court
of Appeal woul d have been available to the author's counsel fromthe date of its
delivery, that is 26 Qctober 1981. Wth regard to the all eged unreasonabl e
delays in the judicial proceedings, the State party argues that no evidence
est abl i shing any government responsibility in this respect has been of fered.

4.4 Wth respect to the allegation of unfair trial, finally, the State party
submts, by reference to the Commttee's jurisprudence, that the facts relied
upon by the author merely seek to raise issues of facts and evidence in the
case, which the Committee is not conpetent to eval uate. 1/

Deci sion on adnmissibility and revi ew

5.1 During its thirty-seventh session in Cctober 1989, the Commttee considered
the adm ssibility of the communication. Wth respect to the requirenent of
exhaustion of domestic renedies, the Committee observed that the author's
failure, at that time, to petition the Judicial Commttee of the Privy Council
for special |eave to appeal could not be attributed to him as rel evant court
docunents, which are a prerequisite for a petition for special |eave to appea

to be entertained, had not been nade available to him The Committee further
noted that the author's appeal had been dismssed in May 1981 and concl uded t hat
the pursuit of donestic remedi es had been "unreasonably prol onged" wthin the
nmeani ng of article 5, paragraph 2 (b), of the Optional Protocol

5.2 On 16 Qctober 1989, the Committee declared the comruni cati on adm ssible
i nasmuch as it appeared to raise issues under article 14 of the Covenant.

6.1 The Committee has taken note of the State party's contention, nade after
the adoption of the decision on admssibility, that the witten judgenment of the
Court of Appeal would have been available to the author and his counsel upon
delivery, i.e. as of 26 Cctober 1981, and that there is no evidence of any State
party responsibility concerning delays in the pursuit of domestic remedies. The
Commttee takes the opportunity to expand on its adm ssibility findings.
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6.2 The Committee need not address the question of whether the Judicial
Commttee nay consider petitions for special |eave to appeal in the absence of a
witten judgement fromthe Court of Appeal of Janai ca, because the author's
petition, dismssed on 20 February 1991, had in fact been acconpani ed by said
judgenent. As to the issue of delays in the judicial proceedings, the Comittee
considers that the State party has failed to show that the author, or his
counsel , acted negligently in the pursuit of available renedies; the author's
account of his efforts to obtain the witten judgenent of the Court of Appeal
has not been challenged. In this context, the Conmittee reaffirnms that the
adoption of the witten judgenent cannot of itself be equated with
"availability" of the same to either the appellant or to his counsel, and that

t here shoul d be reasonably efficient channel s through which either appellant or
counsel nmay request and obtain rel evant court docunents. 2/

6.3 For the above reasons, the Conmttee considers that there is no reason to
reverse the decision on adnissibility of 16 Cctober 1989.

Exam nation of the nerits

7.1 Two issues of substance are before the Conmittee: (a) whether alleged
irregularities during the trial anmounted to a violation of article 14 of the
Covenant, and (b) whet her prolonged detention on death row constitutes cruel,
i nhunman and degrading treatnent within the neaning of article 7.

7.2 Wth respect to the author's claimunder article 14, paragraph 1, the
Commttee recalls that it is in general for the courts of States parties to the
Covenant to evaluate facts and evidence in a given case, and for the appellate
courts to review the evaluation of such evidence by the |ower courts. It is not
inprinciple for the Conmittee to review the evidence and the judge's
instructions to the jury, unless it is clear that the instructions were

mani festly arbitrary or anounted to a denial of justice, or that the judge
otherwi se violated his obligation of inpartiality. On the basis of the
information before it, the Conmittee cannot conclude that the judge's
instructions to the jury were arbitrary or biased, in particular with regard to
the issue of legal provocation, where the judge directed the jury in a manner
that has not been shown to be inconsistent with the applicabl e Jamaican | aw.
The Commttee, therefore, cannot find that the judge's instructions reveal a
violation of article 14, paragraph 1, of the Covenant.

7.3 In respect of the author's claimconcerning irregularities in the trial,
including his allegation that two prosecution witnesses sought to influence

nmenbers of the jury, the Conmittee notes that these all egati ons have not been
substantiated as to lead the Comittee to conclude that the author was denied

the right to a fair trial. Mreover, it is to be noted that this latter
al l egation was not, on the basis of the information available to the Commttee,
pl aced before the Jamai can courts or any other conpetent judicial instance. In

the circunstances, the Commttee finds no violation of article 14.

7.4 Wth regard to the author's claimunder article 7, the Coomittee notes that
this allegation was substantiated at a | ate stage, after the adoption of the
Commttee's decision to declare the comrunication adnmi ssible in respect of
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article 14 of the Covenant, and after the conmutation of the death sentence and
the author's transfer fromthe death row section of St. Catherine District
Prison to another penitentiary. Moreover, the Committee notes that the question
whet her prol onged detention on death row constitutes cruel, inhunan and

degradi ng treatment was not placed before the Jamaican courts, nor brought

bef ore any ot her conpetent authority. The Committee is therefore unable to

consider this allegation on its nerits. It reiterates, however, that prol onged
judicial proceedings do not per se constitute cruel, inhuman and degradi ng

treatment, even if they may be a source of nental strain and tension for
convicted prisoners. This also applies to appeal and revi ew proceedings in
cases invol ving capital punishnent, although an assessnent of the circunstances
of each case woul d be necessary. In States whose judicial system provides for
review of sentencing policies, an el ement of delay between the | awful inposition
of a sentence of death and the exhaustion of available remedies is inherent in
the review of the sentence.

8. The Human Rights Committee, acting under article 5, paragraph 4, of the
ptional Protocol to the International Covenant on Gvil and Political Rights,
is of the viewthat the facts before it do not reveal a breach of any provision
of the Covenant.

[Done in English, French, Russian and Spani sh, the English text being the
origi nal version.]
Not es

1/ Communi cation No. 369/1989 ( G S. v. Jammica ), decision of
8 Novenber 1989, paragraph 3. 2.

2/ See communi cation No. 233/1987 ( M _F. v. Jammica ), decision of
21 Cctober 1991, paragraph 6. 2.




