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ANNEX */

Decision of the Huiman Rights Commttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-sixth session -

concer ni ng

Communi cation No. 432/1990

Submtted by : WB. E. (nanme del et ed)

Alleged victim: The aut hor

State party : The Net her| ands

Date of communication : 20 July 1990 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 23 Qctober 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the comunication is WB.E., a Dutch

busi nessman residing in Arsterdam He clains to be the victimof
a violation by the Netherlands of articles 9, paragraphs 3 and 5,
and 14, paragraphs 1 and 2, of the International Covenant on
Gvil and Political R ghts.

The facts as submtted by the author

2.1 The author was detained from 10 Decenber 1979 to 27 March
1980 on suspi cion of involvenment in drug snuggling activities. On
27 March 1980 the District Court ( Arrondi ssenentsrecht bank ) of
Haarl em acquitted himof the charges on a point of law The

Publ i c Prosecutor appealed to the Arsterdam Court of Appeal
(&Gerecht shof ), which, on 29 Decenber 1980, acquitted the author,
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consi dering that the charges agai nst himhad not been proven
lawful | y and convi nci ngly.

*/ Made public by decision of the Human R ghts Comm ttee.
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2.2 On 20 March 1981, the author submtted two petitions to the
Anst erdam Court of Appeal, pursuant to articles 89 and 591a of
the Dutch Code of Oimnal Procedure ( \Weétboek van
Strafvordering ), for award of conpensation for damages resulting
fromthe tine spent in detention and fromlost revenue

(al toget her DFL 19, 612,550). By decision of 10 February 1982, the
Court rejected his petitions on the ground that, although he had
been acquitted of the charges agai nst him the evidence produced
at the trial showed that he had been closely involved in the
realization of the plan for the illegal inport of a substantial
amount of heroin and had played an inportant role in the
transport.

2.3 On 15 February 1982, the author appeal ed this decision to
the Suprene Court ( Hoge Raad ), which, on 20 April 1982, decl ared
hi s appeal inadmssible, on the ground that under Dutch | aw a
refusal of the Court of Appeal to grant conpensation is not
appeal abl e.

2.4 On 14 Qctober 1983, the author initiated a civil action
against the State before the District Court of The Hague

(Arrondi ssenentsrechtbank ), with a view to having decl ared voi d
t he Ansterdam Court of Appeal judgnent of 10 February 1982. The
Court rejected his request on 10 April 1985. H s subsequent

appeal against this decision was rejected by the The Hague Court
of Appeal on 11 Decenber 1986. This judgnment was confirned by the
Suprene Court on 25 Novenber 1988.

2.5 On 15 Cctober 1983, the author filed an application with the
Eur opean Comm ssion of Human Rights, which declared it
i nadm ssible on 6 May 1985.

The conplaint :

3.1 The author clains that his continued detention constituted a
violation of article 9, paragraph 3, of the Covenant. He

acknow edges that a reasonabl e suspicion that crimnal acts had
taken place was present in his case, but contends that continued
pre-trial detention should only be allowed in order to prevent
flight or the coormtnent of further crinmes. The author clains
that, in the absence of serious grounds to assunme that he woul d

| eave the jurisdiction or conmt further crines, 107 days of pre-
trial detention was unreasonably |long. He submts that he had
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offered bail, but that this offer was ignored by the Dutch
authorities.
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3.2 The author further clains that he has a right to
conpensation, pursuant to article 9, paragraph 5, since he was
acquitted of the charges against him In his opinion, the ground
given by the Court of Appeal to reject his petitions for
conpensation constitutes a violation of article 14, paragraph 2,
of the Covenant. He argues that this provision nust be
interpreted broadly and should al so apply to procedures for
conpensation follow ng acquittal of a crimnal charge.

3.3 Finally, he clains that the decisions rejecting his
petitions pursuant to articles 89 and 591a of the Code of

G imnal Procedure were beset with irregularities which
constitute a violation of article 14, paragraph 1. Wth respect
to his petition under article 89, he points to two
irregularities: firstly, the Chanber ( Raadkaner ) of the Ansterdam
Court of Appeal was not conposed of the judges who had previously
decided on the crimnal case, as is prescribed by |aw, and
secondly, one of the judges participating in the decision had not
even taken part in the examnation of his request. Wth respect
to the rejection of his petition under article 59l1a, the author
clains that the witten judgnent of the Court of Appeal did not
permt the identification of its signatories. The author alleges
that the refusal to grant himconpensation is the direct result
of the conposition of the Chanber

The State party's observations and the author's comments thereon

4.1 By submssion, dated 25 Cctober 1991, the State party argues
that the communi cation is inadm ssible on the grounds of non-
exhaustion of domestic renedi es, non-substantiation of the

all egations, and inconpatibility of the clains with the Covenant.

4.2 The State party contends that the author has not exhausted
donestic renedi es, since he never invoked the substantive rights
of the Covenant during the domestic procedures, although he had
the opportunity to do so.

4.3 As regards the author's allegation that article 9, paragraph
3 of the Covenant was violated by keeping himin pre-tria
detention for 107 days, the State party refers toits

| egi sl ation, which prescribes that detention, after an initial 4
days, be ordered by an examning nagi strate, and after another 12
days, by the District Court. The District Court can only order
detention not exceedi ng 30 days, which period nay be extended

twi ce. Gounds on which pre-trial detention may be ordered are
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laid down in articles 67 and 67a of the Code of Oimnal
Procedure, and only apply when there is a high | evel of evidence
that the suspect commtted a serious crime, carrying a prison
sentence of 4 years or |onger.
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4.4 The State party argues that the author's detention was in
accordance with the law, given the seriousness of the suspicions
against him The Court ordered his detention under article 67a,
paragraph 2.3 of the Code, which provides that pre-tria
detention can be lawfully inposed if it is reasonable to suppose
that this is necessary to enable the facts to be established,

ot her than through statenents nade by the suspect. The State
party argues that the detention was necessary in order to prevent
the investigation frombeing i npeded by the author influencing
fell ow suspects and witnesses, and obliterating the traces of the
of fence in other ways.

4.5 As regards the author's allegation that article 9, paragraph
5, has been violated, the State party submts that serious
suspi ci ons existed that the author had coormtted crimna

offences and that his detention was not unlawful. Thus, the State
party argues that this part of the communication shoul d be

decl ared inadmssible as inconpatible with the provisions of the
Covenant .

4.6 Wth regard to the alleged violation of article 14,
paragraph 2, the State party argues that this provision applies
to crimnal proceedings only, and not to proceedi ngs to assess
conpensation for damages resulting fromdetention

4.7 Wth regard to the alleged violation of article 14,
paragraph 1, the State party submts that the conposition of the
Chanber hearing an application for conpensation is regulated in
article 89, paragraph 4, of the Code of G imnal Procedure. This
provision stipulates that, insofar as it is possible, the chanber
shal | be conposed of the nenbers of the Court who were present at
the trial. The State party argues that this, however, is not a
binding rule, and largely enacted for practical reasons. It
argues that the fact that the Court in chanbers had a different
conposition fromthe Court which had heard the crimnal case does
not inply that the decision was not arrived at independently and
in objectivity, or that it was biased.

4.8 Moreover, the State party argues that article 14, paragraph
1, of the Covenant does not apply to the proceedi ngs under
article 89 of the Code of rimnal Procedure. It contends that
these constitute neither the determnation of a crimnal charge
nor of acivil right ina suit at |aw

5.1 In his conments on the State party's subm ssion, the author
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argues that he was not obliged to invoke the articles of the
Covenant during the domestic procedures. He submts that he has
exhausted all domestic renedies.
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5.2 The author concedes that the statutory procedure regarding
pre-trial detention is, as such, consistent with the provisions
of the Covenant under article 9. However, he argues that the
application of the statutory provisions in his case led to

unl awful deprivation of his liberty. He denies the presence of
serious reasons to suspect that he was invol ved in drug-
smuggl i ng.

5.3 In this connection, he submts that, in 1979, he was worki ng
as a police-informer, and in this capacity he allegedly informed
an Ansterdam police chief inspector about a shipnent of heroin
fromTurkey to the Netherlands. However, according to the author,
due to a power struggle within the police, the intervention with
the shiprment failed, and the author's informer, a Turkish

acquai ntance, was killed. The author then decided to di scontinue
wor ki ng for the police inspector.

5.4 The author contends that his arrest, on 10 Decenber 1979,
was a direct attenpt to shift the responsibility of the failing
narcotics policy of the police departnent to him by qualifying
his activities as a police informer as crinmes. He submts that
there was no reason for the Public Prosecutor to believe that he
had acted ot herw se than under orders and as a police inforner.

5.5 The author clains therefore that his detention was unl awful,
and that he was entitled to conpensation under article 89 of the
Code of Oimnal Procedure. Since this conpensation was denied to
him he maintains that he is a victimof a violation of article
9, paragraph 5.

5.6 As regards the alleged violation of article 14, paragraph 2,
t he aut hor argues that the conpensation proceedi ngs under
articles 89 and 591a of the Code of Orimnal Procedure are a
continuation of the crimnal proceedings. He reiterates his
allegation that the Court of Appeal violated his right to be
presuned i nnocent, when it considered that there was evi dence
that he had been closely involved in the illegal inport of
her oi n.

5.7 As regards the conpensation proceedi ngs, the author

mai ntains that he was denied a fair hearing by an inparti al
tribunal; since the judges were not famliar with his case, he
alleges that the Public Prosecutor was in a position to influence
their decision. He further submts that conpensation after
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unl awful detention is a civil right and that article 14,
paragraph 1, therefore applies also to the determnation of
conpensation after unlawful arrest.
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| ssues and proceedi ngs before the Conmittee

6.1 Before considering any claimcontained in a communi cation
the Human R ghts Commttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the Optional Protocol to the Covenant.

6.2 Wth regard to the State party's argunent that the author
has not exhausted donestic renedi es because he did not invoke the
rel evant provisions of the Covenant before the Dutch courts, the
Comm ttee observes that, whereas the authors nust invoke the
substantive rights contained in the Covenant, they are not
required, for purposes of the ptional Protocol, to do so by
reference to specific articles of the Covenant. ! The Commttee
observes that in the instant case, the author contested his
detention and cl ai med conpensation through avail abl e donestic
remedi es, and thereby invoked the substantive rights contained in
articles 9 and 14 of the Covenant.

6.3 Wth regard to the author's allegation that his pre-trial
detention was in violation of article 9 of the Covenant, the
Comm ttee observes that article 9, paragraph 3, allows pre-trial
detention as an exception; pre-trial detention nmay be necessary,
for exanple, to ensure the presence of the accused at the trial,
avert interference with w tnesses and ot her evidence, or the
comm ssion of other offences. On the basis of the infornmation
before the Commttee, it appears that the author's detention was
based on considerations that there was a serious risk that, if
rel eased, he mght interfere with the evi dence agai nst him

6.4 The Committee considers that, since pre-trial detention to
prevent interference with evidence is, as such, conpatible with
article 9, paragraph 3, of the Covenant, and since the author has
not substantiated, for purposes of admssibility, his claimthat
there was no lawful reason to extend his detention, this part of
t he comruni cation is inadmssible under articles 2 and 3 of the
Ooti onal Prot ocol

6.5 Wth regard to the author's allegation that his right to
conpensation under article 9, paragraph 5, was violated, the

! See communication No. 273/1988 ( B.d.B. _v. the Netherlands

decl ared i nadm ssi bl e on 30 March 1989.
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Commttee recalls that this provision grants victins of unlawf ul
arrest or detention an enforceable right to conpensation. The

aut hor, however, has not substantiated, for purposes of
admssibility, his claimthat his detention was unlawful. In this
connection, the Coomttee observes that the fact that the author
was subsequently acquitted does not in and of itself render the
pre-trial detention unlawful. This part of the comunication is
therefore i nadm ssi bl e under articles 2 and 3 of the Qoti onal

Pr ot ocol .

6.6 Wth respect to the author's allegation of a violation of
the principle of presunption of innocence enshrined in article
14, paragraph 2, of the Covenant, the Conmttee observes that
this provision applies only to crimnal proceedings and not to
proceedi ngs for conpensation; accordingly, it finds that this
claimis inadm ssible under article 3 of the Qoptional Protocol.

6.7 Wth regard to the author's allegation that the hearing
regarding his claimfor conpensation was unfair, the Commttee
observes that he has not substantiated it, for purposes of
admssibility, and that he has failed to advance a cl ai m under
article 2 of the optional Protocol.

7. The Human R ghts Conmttee therefore decides:

(a) that the comrunication is inadmssible under articles 2
and 3 of the ptional Protocol;

(b) that this decision shall be transmtted to the State
party and to the author.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



