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ANNEX */

Decision of the Huiman Rights Commttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-sixth session -

concer ni ng

Communi cation No. 427/1990

Submtted by : H H (nane del et ed)

Alleged victim: The aut hor

State party : Austri a

Date of communication : 20 Septenber 1990 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 22 Qctober 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the communi cation (dated 20 Septenber 1990) is
HH, an Austrian citizen residing in Vienna. He clains to be the
victimof violations by Austria of articles 7, 17, 23 and 26 of
the International Covenant on Gvil and Political R ghts. The
Optional Protocol entered into force for Austria on 10 March
1988.

The facts as submtted by the author

2.1 The author is a professor of bionmechanics at the University
of Vienna. Since 1986, he has been endeavouring to build a house
in the community of E. in the District of Lower Austria

(N ederdsterreich ); allegedly, the mayor of E. has used his
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admnistrative powers to frustrate the author's efforts to obtain
construction authori zations.

*/ Made public by decision of the Human R ghts Comm ttee.
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2.2 Since 1986, the mayor of E. has allegedly sent severa
sunmons, notices and decisions to the author, nmany of them based
on the building regul ati ons of Lower Austria

(N _ederdsterreichi sche Bauordnung ), with the sol e purpose of
harassi ng him These sumons and deci sions were |ater found to be
unl awful by the district government of Lower Austria, as well as
by the courts. The author submts that he had to invest
considerable tine and noney to obtain the necessary | egal advice
for the proceedings destined to fend off the attacks of the
nayor .

2.3 In the chronol ogy of his case, the author singles out the
followi ng events. On 14 March 1988, the nmayor of E issued a
notice ordering the author to pay a substantial sum of noney

(Auf schl i essungsbeitrag ) for the authorization of the joinder of
two building sites. Three | egal advisors of the district
governnent all egedly explained to the mayor by letter that his
noti ce was |acking a proper |egal basis. lIgnoring their advice,
the mayor initiated proceedings by which a significant part of
the author's salary was seized and transferred to a comunity
account .

2.4 On 6 July 1990, the Suprenme Admnistrative Tribunal of

Austria ( Verwal tungsgerichtshof ) found in the author's favour and
confirmed that the actions of the nmayor | acked a | egal basis. The
noney seized fromthe author had to be repaid.

2.5 The author states that the "unbearabl e situation" caused by
the mayor's actions agai nst himneans that the normal pursuit of
his professional duties and participation in academ c synposi a
and publication activities have been reduced alarmngly. In this
context, he explains that since 1986, he has spent over 600 hours
on drafting "countless appeals and letters"” in defence of his
rights; this has anmounted to financial |osses of approxinately
$US 90, 000, for which he clains he deserves conpensati on.

2.6 The author further states that he has requested the

president of the provincial government of Lower Austria as well

as the Vice Chancellor of the Republic to investigate the conduct

of the mayor of E However, they informed himthat they had no
conpetence to carry out an investigation into the matter, on

account of the autonony of nunicipalities ( Cenei ndeaut onome ) in
Austria. Wth these steps, the author clains to have exhausted
avai | abl e donestic renedi es.
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The conpl ai nt

3.1 According to the author, the proceedings initiated by the
mayor of E have caused "irreparable harni to his reputation at
the University of Vienna, as nmany university departnents, as well
as the dean of his faculty, the rector of the university and sone
col | eagues, were involved in the "degradi ng procedures” agai nst

hi mor becane aware of them In the author's opinion, the
"unlawful " attacks of the nmayor constitute violations of article
17, paragraph 1, of the Covenant.

3.2 The author further submts that the "permanent harassnent
and psychol ogical terror" exercised by the nayor since 1986 have
had a profoundly detrinental effect on his and his famly's

heal th, security and well-being, a situation said to constitute a
violation of articles 7 and 23, paragraph 1, of the Covenant.

The State party's observations and the author's comments thereon

4, In its subm ssion, dated 24 Septenber 1991, the State party
argues that the comunication is inadmssible. According to the
State party all unlawful actions by the mayor have been renedi ed,;
the author has failed to substantiate his allegations that he is
still avictimof a violation of articles 7, 17, 23, and 26 of
the Covenant. The State party further contends that the author
has failed to exhaust crimnal and constitutional renedies.

5.1 In his comments, the author disputes the State party's
contention that there are still crimnal and constitutional
remedi es avail able. He states that, on 29 August 1988 and 21
Sept enber 1990, he filed crimnal charges agai nst the mayor for
m suse of official powers; on both occasions the public
prosecutor declined to initiate crimnal proceedi ngs agai nst the
mayor. He forwards copies of the notices of dismssal of his
conplaints. He further submts that he filed a constitutiona
conplaint with the Government of Lower Austria on 28 MNay 1990,
alleging to be a victimof a violation of the principle of
equality. This conplaint was di smssed on 22 March 1991

5.2 The author argues that he still suffers fromthe
consequences of the unlawful acts intentionally coomtted by the
mayor, which, according to the author, anounted to i nhuman and
degrading treatnent. He further contends that the violations are
not sufficiently renedi ed by the quashing of the mayor's
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deci sions, since he did not receive any conpensation for the harm
done to his reputation and for the time and noney he spent on
appeal i ng the deci si ons.
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| ssues and proceedi ngs before the Conmittee

6.1 Before considering any clains contained in a conmuni cation
the Human R ghts Conmmttee nust, pursuant to rule 87 of its rules
of procedure, decide whether or not it is admssible under the
Optional Protocol to the Covenant.

6.2 The Commttee considers that the author has not
substantiated, for purposes of admssibility, his claimthat he
is avictimof violations by the State party of articles 7, 17,
23 and 26 of the Covenant. The Commttee further notes that the
author's all egations concern decisions taken by the mayor of E.,
whi ch have subsequent|y been quashed by hi gher authorities or the
courts. The Conmttee, accordingly, concludes that the author has
failed to advance a claimunder article 2 of the Qotional

Pr ot ocol .

6.3 In so far as the author nmay be understood as cl ai mng
conpensation for the harmdone to his reputation and for the tine
and noney he spent on appealing the mayor's decisions, the
Commttee notes that the author has not initiated civil
proceedi ngs agai nst those persons or entities whomhe clains were
responsi ble. The Coomttee therefore concludes that, in this
respect, the author has failed to exhaust donestic renedi es.

7. The Human R ghts Conmttee therefore decides:

(a) That the communication is inadmssible under articles 2
and 5, paragraph 2(b), of the Qotional Protocol;

(b) That this decision shall be transmtted to the State
party and to the author of the communication.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



