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ANNEX */

Decision of the Huiman Rights Commttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-sixth session -

concer ni ng

Communi cati on No. 420/ 1990

Submtted by : G T. (name del eted)

Alleged victim: The aut hor

State party : Canada

Date of communication : 22 March 1990 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 23 Qctober 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the commnicationis GT., a Canadian citizen
residing in Toronto, Canada. He clains to be the victimof a
violation of his human rights by Canada. No reference is nade to
t he Covenant.

The backaground :

2.1 The author states that he was enpl oyed for el even years as a
physi cal education teacher by the Board of Education for the Gty
of North York (hereinafter North York Board). Early in 1986,
pursuant to the provisions of a collective agreenment between the
North York Board and the Ontari o Secondary School Teachers'
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Federation District 13 (hereinafter the Federation), the author
was

*/ Made public by decision of the Human R ghts Comm ttee.
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identified as being surplus to the Board' s requirenents.
Accordingly, on 20 August 1986, the North York Board decided to
transfer himto the Metropolitan Separate School Board, the Roman
Catholic board with jurisdiction over the sane geographi cal area
as the North York Board, pursuant to Section 136-1 of the
Educati on Arendnent Act of 1986, commonly referred to as "Bill
30".

2.2 Section 136-1(10) of the Act provides that:

"If a designated person objects to the transfer of

enpl oynent to the Roman Catholic school board for reasons of
consci ence, he or she may so advi se the public board and,
unless it is of the opinion that the objection is not nade
in good faith, the public board shall designate another
person in place of the person naking the objection.”

2.3 Sone teachers, who were designated in July and August 1986
by the North York Board pursuant to Section 136-1(1), objected to
their transfers on grounds of conscience and other teachers were
nomnated in their place; those who did not object on grounds of
conscience were transferred to the Metropolitan Separate School
Board with effect from1l Septenber 1986. The author was initially
advi sed by the North York Board that he coul d object on grounds
of conscience until 5 Septenber 1986. Subsequently, this deadline
was extended until 12 Septenber 1986.

2.4 The Roman Catholic school board requested the author not to
report to work before 12 Septenber 1986, since no vacant post of
physi cal education was said to be avail able. The author therefore
submts that he had no experience with the Roman Cat hol i c school
systemprior to the deadline set by the North York Board for

obj ections on the grounds of conscience.

2.5 On 12 Septenber 1986 the author was assigned to the Senator
O Connor Secondary School. However, he was not given a position
in accordance with his qualifications and experience. |In Decenber
1986 he was rejected as a possible candidate for the position of
"head of physical education" at a secondary school under the
Metropol i tan Separate School Board, on the ground that he had no
experience in the Catholic education system |n Septenber 1987,
the author was re-assigned to the Father Brebeuf Secondary
School, to act as assistant to a physical education teacher.
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2.6 During the first two weeks of his teaching at the Father
Brebeuf School, the author realized that it was no | onger
possible for himto teach in an environment functioning on the
basis of rules and beliefs inconpatible with his own personal
convi ctions. Mreover, he had by then | earned that two ot her
teachers, who had al so objected to their transfers on grounds of
conscience after the transfer had becone effective, had been
allowed to return to the public school system He therefore
ceased to report to work. On 14 Septenber 1987, he filed an
objection wth the North York Board pursuant to Section 136-1(10)
of Bill 30.

2.7 On 2 Novenber 1987, the Director of the North York Board
informed the author that his objection had been rejected. This
pronpted the Teachers' Federation to file a conplaint against the
Board' s decision on behal f of the author. The dispute was then
submtted to an Arbitration Board set up pursuant to Section
136nm(1) of Bill 30. On 17 August 1988, the Arbitrati on Board

di smssed the conplaint on the ground that the author, under Bil
30, had no statutory rights to return to the public system since
Section 136-1(10) of the Act could not be interpreted as
guaranteeing such a right. It rejected the author's argunent that
his rights under the Canadi an Charter of R ghts and Freedons, in
particular his right to non-discrimnation and freedom of

consci ence, thought, belief and religion, had been viol at ed.

2.8 Subsequently, the Federation, on the author's behalf,
applied for review of the Arbitration Board' s decision to the
D visional Court of Ontario, which dismssed the application on
21 August 1989.

The conplaint :

3.1 The author clains that he did not enjoy equal opportunity
with respect to the Roman Catholic teachers, and refers in this
connection to the fact that he was not offered a position
suitable to his qualifications and experience. He al so all eges
that he was not allowed to discuss certain health issues, such as
contraception, abortion and AIDS, with the students, as he did
not share the Ronman Catholic beliefs.

3.2 The author submts that he only started to have
consci entious objections after he had experienced working in the
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Roman Cat holic school systemfor a while. He stresses that he
entered the Roman Cat holic education with an open mnd and
w t hout prejudices.

3.3 The author further contends that he was di scrimnated

agai nst by the North York Board, as two teachers who had been
transferred to the Metropolitan Separate School Board were
subsequently permtted to return to the public school system He
indi cates that one of those teachers notified the North York
Board of her objection on 11 Septenber 1986, while the other did
so on 4 Novenber 1986. In support of his argunent, the author
quotes froma dissenting opinion submtted by one of the
arbitrators on the Board of Arbitration, according to which
Section 136-1(10) of Bill 30 does not envisage tinme limts for
filing objections on grounds of conscience; nor can, according to
this opinion, alimt be inferred fromother sections of the Act.

3.4 Although the author does not invoke any article of the

I nternational Covenant on Gvil and Political Rghts, it appears
fromhis submssion that he clains to be a victimof a violation
of articles 18 and 26 of the Covenant.

The State party's observations and the author's comments thereon

4.1 The State party, by subm ssion dated 5 Novenber 1991, argues
that the communication is inadmssible under article 5, paragraph
2(b), of the ptional Protocol. It contends that, by failing to
seek | eave to appeal fromthe D visional Court's decision to the
Ontario Court of Appeal, the author precluded a definitive
judicial assessnent of his claimby the courts in Canada. The
State party also states that |egal aid would have been avail abl e
to enabl e the author to seek | eave to appeal.

4.2 The State Party further argues that the author could have
pursued renedi es avail abl e under the Ontari o Human R ghts Code,
which in section 4 expressly prohibits discrimnation in

enpl oynent. It submts that both Ontario case | aw and the Code
clearly indicate that |legislation that provides for arbitration
of disputes does not elimnate the jurisdiction of the Ontario
Human R ghts Conm ssion, or subsequently the Board of Inquiry. It
states that the procedure is free of charge for the conpl ai nant
and that, in the past, orders requiring reinstatenent in

enpl oynent have been issued. It indicates that decisions by the
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Board of Inquiry may be appealed to the D visional Court of
Otari o.

4.3 The State party further argues that the author has failed to
establish a prima facie case of a violation of his rights under
the Covenant. In this context, the State party observes that the
aut hor has not invoked any of the articles of the Covenant. It
argues that, if the author neans to allege a violation of article
26 of the Covenant, he has not provided any evi dence of an

unr easonabl e di stinction which could anount to discrimnation.




CCPR/ J 46/ D 420/ 1990
Annex

Engl i sh

Page 7

4.4 In this connection, the State party submts that Section
136-1(21) of the Education Act protects designated teachers in a
position conparable to the author's against discrimnation in
enpl oynent on the basis of religion. It contends that the author
did not exercise his rights to object to his transfer on grounds
of conscience at the relevant tinme provided by |law The State
party submts that nothing in the Qotional Protocol shields a
person fromthe consequences of a failure to use processes
designed to protect freedomof religion and conscience in a
reorgani zati on of enpl oynent anong different school systens. It
finally argues that there is no evidence that the author was in
any way required to adopt or express Roman Catholic beliefs or
opi ni ons.

5.1 In his conmments on the State party's observations, dated 3
Sept enber 1991, the author stresses that he could not in good
faith have filed conscientious objections against his transfer
before 12 Septenber 1986, the tinme limt set by the North York
School Board, as he had never experienced working in a Ronan

Cat hol i ¢ school system nly in Septenber 1987 he becane aware of
the fact that two ot her designated teachers had been allowed to
return to the public school systemafter 12 Septenber 1986; he
therefore argues that he could not have submtted his request at
an earlier date.

5.2 As regards the State party's claimthat he has not presented
a prinma facie case of discrimnation, the author refers to the
refusal of the Metropolitan Separate School Board to include him
on the list of potential candidates for the position of "head of
physi cal education" at a secondary school under its jurisdiction
(see paragraph 2.5 of the present decision).

5.3 Wth regard to the State party's contention that he failed
to exhaust donestic renedies, the author states that, follow ng
the Dvisional Court's decision, the Ontari o Secondary School
Teachers' Federation, who had been providing himw th a | awer,
decided to withdraw its support. The author clains that, since he
could not afford to hire a | awer, he therefore could not pursue
the appeal. He further submts that, because of |apse of tine,
any ot her remedy avail abl e woul d no | onger be effective.

| ssues and proceedi ngs before the Conmittee
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6.1 Before considering any claimcontained in a communi cation
the Human R ghts Conmmttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the Optional Protocol to the Covenant.

6.2 Wth regard to the State party's objection that the author
has not identified the articles of the Covenant he cl ai ns have
been violated, the Coomttee affirns its jurisprudence that it is
not necessary for authors to specifically invoke articles of the
Covenant !; under the (ptional Protocol procedure authors are,
however, required to submt the relevant facts and to
substantiate their allegations.

6.3 The Commttee observes that the author has not sought
judicial review of the decision of the Dvisional Court to the
Court of Appeal of Ontario, and that he appears to have nade no
effort to apply for legal aid under the Ontario Legal A d Act.

Mor eover, the author has not availed hinself of procedures under
the Ontari o Human R ghts Code, which he coul d have done wi t hout
incurring expenses. The State party has argued and the aut hor has
not contested that a petition before the ntario Hunan R ghts
Comm ssion, or subsequently the Board of Inquiry, could have
resulted in his reinstatenent in the public school system

6.4 In the light of the above, the Commttee concludes that the
aut hor has not net the requirement of exhaustion of domestic
remedi es set forth in article 5, paragraph 2(b), of the Qoti onal
Pr ot ocol .

7. The Human R ghts Conmttee therefore decides:

(a) that the comrunication is inadmssible under article 5,
par agraph 2(b), of the Qptional Protocol;

(b) that this decision shall be comunicated to the State
party and to the author.

! Committee's decision in communication No. 273/1988 ( D.B. v.

the Netherlands ), paragraph 6. 3.
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[Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



