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ANNEX */

Views of the Hunan R ghts Commttee under article 5, paragraph 4,

of the Optional Protocol to the International Covenant
on Avil and Political R ghts
- Forty-sixth session -

concer ni ng

Communi cati on No. 387/1989

Submtted by : Arvo O Karttunen
[represented by counsel]

Aleged victim: The aut hor

State party : Fi nl and

Date of communication : 2 Novenber 1989

Date of decision on admssibility : 14 Cctober 1991

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 23 Qctober 1992,

Havi ng concluded its consideration of communication No.
387/ 1989, submtted to the Human R ghts Coomttee by Arvo O
Karttunen under the Qptional Protocol to the International
Covenant on Gvil and Political R ghts,

Havi ng taken into account all witten information nade
available to it by the author of the communication, his counsel
and the State party,

Adopts its Views under article 5, paragraph 4, of the
Optional Protocol.



CCPR/ J 46/ D/ 387/ 1989
Annex

Engl i sh

Page 2
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The facts as submtted by the author

1. The author of the communication is Arvo O Karttunen, a

Finnish citizen residing in Helsinki, Finland. He clains to be a
victimof violations by Finland of article 14 of the

I nternational Covenant on Gvil and Political Rghts. He is
represented by counsel.

2.1 The author was a client of the Radkkyl a Cooperative Bank,
whi ch financed his business activities through regul ar

di sbursenment of loans. In July 1983, he decl ared bankruptcy, and
on 23 July 1986, he was convicted on a charge of fraudul ent
bankruptcy by the Raadkkyla D strict Court and sentenced to
thirteen nonths of inprisonment. The Ita-Suom Court of Appeal
(Court of Appeal for Eastern Finland) confirned the judgnment of
first instance on 31 March 1988. On 10 CQctober 1988, the Suprene
Court denied | eave to appeal .

2.2 Finnish district courts are conposed of one professiona
judge and five to seven |ay judges, who serve in the sane
judicial capacity as the career judge. The latter normally
prepares the court's decision and presents it to the full court,
whi ch subsequently considers the case. The court's decisions are
usual |y adopted by consensus. In the event of a split decision,
the career judge casts the decisive vote.

2.3 In M. Karttunen's case, the court consisted of one career
judge and five lay judges. One lay judge, V.S., was the uncle of
E.M, who hinself was a partner of the Sakhoj ohto Ltd.

Par t ner shi p Conpany, whi ch appeared as a conpl ai nant agai nst the
author. Wiile interrogating the author's wife, who testified as a
witness, V.S allegedly interrupted her by saying "She is |ying".
The remark does not, however, appear in the trial transcript or
ot her court docunents. Another lay judge, T.R, allegedly was
indirectly involved in the case prior to the trial, since her
brot her was a nenber of the board of the Raakkyl a Cooperative
Bank at the tine when the author was a client of the bank; the
brother resigned fromthe board with effect of 1 January 1984. In
July 1986, the Bank al so appeared as a conpl ai nant agai nst the
aut hor.

2.4 The author did not challenge the two lay judges in the
proceedi ngs before the District Court; he did raise the issue
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before the Court of Appeal. He al so requested that the
proceedi ngs at the appellate stage be public. The Court of
Appeal , however, after having reeval uated the evidence intoto,
held that whereas V.S. shoul d have been barred fromacting as a
lay judge in the author's case pursuant to Section 13, paragraph
1, of the Code of Judicial Procedure, the judgnent of the
Dstrict Court had not been adversely affected by this defect. It
noreover found that T. R was not barred fromparticipating in

t he proceedi ngs, since her brother's resignation fromthe board
of the RAdkkyl a Cooperative Bank had been effective on 1 January
1984, long before the start of the trial. The Court of Appeal's

j udgnent of 31 March 1988 therefore upheld the | ower court's

deci sion and dismssed the author's request for a public hearing.

The conplaint :

3.1 The author contends that he was denied a fair hearing both
by the Radkkyla District Court and the Court of Appeal, in
violation of article 14, paragraph 1, of the Covenant.

3.2 The author clains that the proceedi ngs before the Radkkyl a
District Court were not inpartial, since the two |ay judges, V.S
and T.R, shoul d have been disqualified fromthe consideration of
his case. In particular, he clains that the remark of V.S. during
the testinony of Ms. Karttunen, anounts to a violation of
article 14, paragraph 1, of the Covenant. In this context, he
argues that while Section 13, paragraph 1, of the Code of

Judi cial Procedure provides that a judge cannot sit in court if
he was previously involved in the case, it does not distinguish
bet ween career and lay judges. If the court is conposed of only
five lay judges, as in his case, two |lay judges can considerably
influence the court's verdict, as every |lay judge has one vote.
The aut hor further contends that the Court of Appeal erred in
finding that (a) one of the lay judges, T.R, was not
disqualified to consider the case, and (b) the failure of the
District Court to disqualify the other |lay judge because of
conflict of interest had no effect on the outconme of the

pr oceedi ngs.

3.3 Finally, the author asserts that article 14, paragraph 1,
was viol ated because the Court of Appeal refused to exam ne the
appeal in a public hearing, despite his fornmal requests. This

all egedly prevented himfromsubmtting evidence to the court and
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from having wi tnesses heard on his behalf.

The State party's infornati on and observati ons

4.1 The State party concedes that the author has exhausted
avai |l abl e domestic renedi es but argues that the comunication is
i nadm ssible on the basis of article 3 of the Optional Protocol.
In respect of the contention that the proceedings in the case
were unfair because of the alleged partiality of two |ay judges,
it recalls the Court of Appeal's findings (see paragraph 3.2) and
concl udes that since the career judge in practice determnes the
court's judgment, the outcone of the proceedings before the
Raakkyla District Court was not affected by the participation of
a j udge who coul d have been disqualified.

4.2 Concerning the author's contention that the Court of Appeal
denied himhis right to a public hearing, the State party
contends that the right to an oral hearing is not enconpassed by
article 14, paragraph 1, and that this part of the communication
shoul d be declared inadmssible ratione materiae , pursuant to
article 3 of the optional Protocol.

The Committee's adm ssibility decision

5.1 Before considering any clains contained in a comruni cation
the Human R ghts Coommttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the ptional Protocol to the Covenant.

5.2 During its 43rd session, the Conmttee considered the
admssibility of the comruni cation. Wile noting the State
party's contention that the comunication was inadm ssi bl e under
article 3 of the ptional Protocol, it observed that the nmateri al
pl aced before it by the author in respect of alleged
irregularities in the judicial proceedings raised issues that
shoul d be examned on the nerits, and that the author had nade
reasonabl e efforts to substantiate his clains, for purposes of
admssibility.

5.3 On 14 Cctober 1991, the Commttee decl ared the communication
adm ssible in respect of article 14 of the Covenant. It requested
the State party to clarify, in particular: (a) how Finnish | aw
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guarantees the inpartiality of tribunals and how t hese guarant ees
were applied in the instant case, and (b) how donestic | aw

saf eguards the public nature of proceedi ngs, and whether the
procedure before the Court of Appeal could be considered to have
been publi c.

The State party's observations on the nerits

6.1 Inits submssion on the nerits, the State party observes
that the inpartiality of Finnish courts is guaranteed in
particul ar through the regul ati ons governing the disqualification
of judges (Chapter 13, Section 1, of the Code of Judicia
Procedure). These provisions enunerate the reasons |leading to the
disqualification of a judge, which apply to all court instances;
furthernmore, Section 9 of the District Court Lay Boards Act (No.
322/ 69) provides that the disqualification of district court |ay
judges is governed by the regul ations on disqualification of
judges. These rul es suffer no exception: no one who neets any of
the disqualification criteria nay sit as judge in a case. The
Court nust, noreover, ex officio take the disqualification
grounds into consideration.

6.2 The State party concedes that the proceedi ngs before the
Radkkyla District Court did not neet the requirenent of judicial
inpartiality, as was acknow edged by the Court of Appeal. It was
i ncunbent upon the Court of Appeal to correct this procedural
error; the court considered that the failure to exclude |ay judge
V.S did not influence the verdict, and that it was able to
reconsider the matter in toto, on the basis of the trial
transcript and the recordi ng thereof.

6.3 The State party concedes that the Court of Appeal's opinion
m ght be challenged, in that the alleged inproper remarks of V.S
could very well have influenced the procurenent of evidence and
the content of the court's decision. Smlarly, since the request
for a public appeal hearing was rejected by the Court of Appeal,

it could be argued that no public hearing in the case took pl ace,
since the procedure before the Dstrict Court was flawed, and the
Court of Appeal did not return the matter for reconsideration by

a properly qualified Dstrict Court.

6.4 Concerning the issue of publicity of the proceedings, the
State party affirns that while this rule is of great practica
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significance in proceedi ngs before the | ower courts (where they
are al nost always oral), the hearing of an appeal before the
Court of Appeal is generally a witten procedure. Proceedings as
such are not public but the docunments gathered in the process are
accessible to the public. Werever necessary, the Court of Appeal
may hol d oral proceedi ngs, which may be confined to only part of
the issues addressed in the appeal. In the author's case, the
Court of Appeal did not consider it necessary to hold a separate
oral hearing on the natter.

6.5 The State party notes that neither the Comttee's CGenera
Comment on article 14 nor its jurisprudence under the Opti onal
Prot ocol provides direct guidance for the resolution of the case;
it suggests that the interpretation of article 6 of the European
Convention of Human R ghts and Fundanental Freedons nay be used
to assist inthe interpretation of article 14 of the Covenant. In
this context, the State party observes that the evaluation of the
fairness of a trial in the light of article 14 of the Covenant
must be nmade on the basis of an overall eval uation of the

i ndi vidual case, as the shortcomngs in the proceedi ngs before a
| ower court may be corrected through a hearing in the Court of
Appeal . It is paranmount that the principle of equality of arns be
observed at all stages, which inplies that the accused nust have
an opportunity to present his case under conditions which do not
pl ace himat a disadvantage in relation to other parties to the
case.

6.6 The State party contends that while the Coonmttee has
repeatedly held that it is not in principle conpetent to eval uate
the facts and evidence in a particular case, it should be its
duty to clarify that the judicial proceedings as a whole were
fair, including the way in which evidence was obtained. The State
party concedes that the issue of whether a judge's possible
personal notives influenced the decision of the court is not
nornal | y debated; thus, such notives cannot normally be found in
t he reasoned j udgnent of the court.

6.7 The State party observes that if the obvious
disqualification of lay judge V.S. is taken into account,

"nei ther the subjective, nor the objective test of the
inmpartiality of the court may very well said to have been passed.
It may indeed be inquired whether a trial held in th[ese]
circunstances together with its docunentary evi dence nmay be
regarded to such an extent reliable that it has been possible for
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the court of appeal to decide the natter solely ... by a witten
pr ocedure".

6.8 On the other hand, the State party argues, the author had

i ndeed the opportunity to challenge the disqualification of V.S
inthe District Court, and to put forth his case in both the

appeal to the Court of Appeal and the Suprene Court. Since both
the prosecutor and the author appeal ed agai nst the verdict of the
District Court, it could be argued that the Court of Appeal was

in a position to reviewthe natter in toto, and that accordingly
the author was not placed in a position that woul d have
significantly obstructed his defence or influenced the verdict in
a way contrary to article 14.

6.9 The State party reiterates that the publicity of judicia
proceedings is an inportant aspect of article 14, not only for
the protection of the accused but also to maintain public
confidence in the functioning of the admnistration of justice.
Had the Court of Appeal held a public oral hearing in the case,
or quashed the verdict of the Dstrict Court, then the flawin
the conposition of the latter could have been deened corrected.
As this did not occur in the author's case, his demand for an
oral hearing may be considered justified in the light of article
14 of the Covenant.

Exam nation of the nerits

7.1 The Committee is called upon to determ ne whether the
disqualification of lay judge V.S. and his alleged disruption of
the testinony of the author's wife influenced the eval uation of
evi dence by, and the verdict of, the Radkkyla D strict Court, in
a way contrary to article 14, and whet her the author was denied a
fair trial on account of the Court of Appeal's refusal to grant
the author's request for an oral hearing. As the two questions
are closely related, the Coomttee will address themjointly. The
Commttee expresses its appreciation for the State party's frank
cooperation in the consideration of the author's case.

7.2 The inpartiality of the court and the publicity of
proceedi ngs are inportant aspects of the right to a fair trial
within the nmeaning of article 14, paragraph 1. "Inpartiality" of
the court inplies that judges nust not harbour preconceptions
about the matter put before them and that they nust not act in
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ways that pronote the interests of one of the parties. Were the
grounds for disqualification of a judge are laid dow by law, it

I S incunbent upon the court to consider ex officio these grounds
and to replace nenbers of the court falling under the
disqualification criteria. Atrial flawed by the participation of

a j udge who, under domestic statutes, shoul d have been

disqualified cannot nornmally be considered to be fair or

impartial within the neaning of article 14.

7.3 It is possible for appellate instances to correct the
irregularities of proceedi ngs before | ower court instances. In
the present case, the Court of Appeal considered, on the basis of
the witten evidence, that the Dstrict Court's verdict had not
been i nfluenced by the presence of lay judge V.S, while
admtting that V.S. nmanifestly should have been disqualified. The
Comm ttee considers that the author was entitled to ora
proceedi ngs before the Court of Appeal. As the State party itself
concedes, only this procedure woul d have enabl ed the Court to
proceed with the reevaluation of all the evidence submtted by
the parties, and to determ ne whether the procedural flaw had

i ndeed affected the verdict of the Dstrict Court. In the |ight
of the above, the Coonmttee concludes that there has been a
violation of article 14, paragraph 1.
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8. The Human R ghts Conmttee, acting under article 5,
paragraph 4, of the ptional Protocol to the International
Covenant on Gvil and Political Rghts, is of the viewthat the
facts before it reveal a violation of article 14, paragraph 1, of
t he Covenant.

9. I n accordance with the provisions of article 2 of the
Covenant, the State party is under an obligation to provide the
author with an effective renedy for the violation suffered.

10. The Commttee would wish to receive fromthe State party,
within ninety days, information about any neasures adopted by the
State party in respect of the Commttee' s Vi ews.
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APPENDI X

| ndi vi dual opi nion pursuant to rule 94, paragraph 3, of the rul es

of procedure submtted by Coomttee nenber M. Bertil \Wnnergren,

in respect of the Coomttee's Views on communi cati on No. 387/1989

(Arvo Q Karttunen v. Finland)

Mne is not a dissenting opinion; | nerely want to clarify
ny viewon the Commttee's reasoning in this case. M.
Karttunen's case concerns procedural requirenents before an
appel l ate court in crimnal proceedings. The rel evant provisions
of the Covenant are laid out in article 14, firstly the general
requirenents for fair proceedings in paragraph 1, secondly the
speci al guarantees in paragraph 3. Paragraph 1 applies to al
stages of the judicial proceedings, be they before the court of
first instance, the court of appeal, the Suprene Court, a general
court of law or a special court. Paragraph 3 applies only to
crimnal proceedings and prinmarily to proceedings at first
instance. The Conmttee's jurisprudence, however, has found the
requi renents of paragraph 3 to be also applicable to review and
appel | ate procedures in crimnal cases, i.e. the rights to have
adequate tine and facilities for the preparation of the defence
and to communi cate with counsel of one's own choosing (article
14, paragraph 3(b)), to be tried w thout undue delay (article 14,
paragraph 3(c)), to have | egal assistance assigned in any case
where the interests of justice so require and w thout paynent by
the accused if he does not have sufficient nmeans to pay for it
(article 14, paragraph 3(d)), to have free assistance of an
interpreter if the accused cannot understand or speak the
| anguage used in court (article 14, paragraph 3(f)), and finally
the right not to be conpelled to testify against hinself or to
confess guilt (article 14, paragraph 3(g)). That all these
provisions should, nutatis mutandis , also apply to review
procedures is only normal, as they are emanations of a fair
trial, which in general terns is required under article 14,
par agr aph 1.

Under article 14, paragraph 1, everyone is entitled not only
to a fair but also to a public hearing; noreover, according to
article 14, paragraph 3(d), the accused is entitled to be tried
in his presence. According to the travaux préparatoires to the
Covenant, the concept of a "public hearing" nust be read agai nst
t he background that in the | egal systemof many countries, trials
take place on the basis of witten docunentation, which is deened
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not to place at risk the parties' procedural guarantees, as the
content of all these docunents can be nmade public. In ny

opinion, the requirenent, in paragraph 1 of article 14, for a
"public hearing"” nmust be applied in a flexible way and cannot
prima facie be understood as requiring a public oral hearing. |
further consider that this explains why, at a |ater stage of the
travaux préparatoires on article 14, paragraph 3(d), the right to
be tried in one's own presence before the court of first instance
was i nserted.

I n accordance with the Coonmttee's case | aw, there can be no
a priori_assunption in favour of public oral hearings in review
procedures. It should be noted that the right to be tried in
one's own presence has not explicitly been spelled out in the
correspondi ng provi sion of the European Convention on Human
Rights (article 6, paragraph 3(c)). This in ny opinion explains
why the European Court of Human Rights, unlike the Coomttee, has
found itself bound to interpret the concept of "public hearing"
as a general requirenment of "oral". The fornulations of article
14, paragraphs 1 and 3(d), of the Covenant |eave roomfor a case
by case determnation of when an oral hearing nust be deened
necessary in review procedures, fromthe point of view of the
concept of "fair trial". Wth regard to M. Karttunen's case, an
oral hearing was in ny view undoubtedly required fromthe point
of viewof "fair trial"™ (within the neaning of article 14,
paragraph 3(d)), as M. Karttunen had explicitly asked for an
oral hearing that could not a priori_be considered neaningl ess.

Bertil \ennergren
Novenber 1992

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



