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ANNEX */

Decision of the Huiman Rights Commttee under the ptional
Prot ocol
to the International Covenant on Qvil and Political R ghts
- Forty-sixth session -

concer ni ng

Communi cati on No. 370/1989

Submtted by : G H (name del et ed)

Alleged victim: The aut hor

State party : Jamai ca

Date of communication : 30 June 1989 (initial subm ssion)

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 23 Qctober 1992,
Adopts the follow ng:

Deci sion on admssibility

1. The aut hor of the communication is GH, a Janaican citizen
currently awaiting execution at St. Catherine D strict Prison,
Janmica. He clains to be a victimof violations by Janmai ca of
articles 6, 7 and 14 of the International Covenant on Gvil and
Political Rghts. He is represented by counsel.

The facts as submtted by the author

2.1 The author was arrested in August 1982 and charged with the
murder, on 5 August 1982, of one CS. He was tried jointly with
his brother in the St. James Grcuit Court, Mntego Bay, and
convi cted and sentenced to death on 3 February 1984; his brother,
a mnor at the tinme of the offence, was sentenced to life

i nprisonnent. The Court of Appeal of Janaica dismssed the

aut hor's appeal on 10 April 1987. A subsequent petition for



CCPR/ J 46/ O 370/ 1989
Annex

Engl i sh

Page 2

special |eave to appeal to the Judicial Commttee of the Privy
Counci | was dismssed on 16 March 1989.

*/ Made public by decision of the Human R ghts Comm ttee.
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2.2 CS was shot dead with two or three bullets fired froma
0. 38 calibre weapon in the evening of 5 August 1982 and found
near the Canrose main road. The prosecution contended that the
author, his brother, one D.S. and anot her individual had been
wal king along that road on the evening in question. D.S. left the
others tenporarily and, after approximately five to seven
mnutes, heard two explosions. Afew mnutes afterwards, the
author and his brother caught up with him they told himthat
they, too, had heard the expl osions but that they ignored what
had caused them GH testified that he had been wal king with
D.S. along the nain road all along and that, when hearing the
expl osions, they had all run away.

2.3 During the trial, several wtnesses testified that they had
seen the author and his brother on the main road in the evening
of 5 August. One WB. testified that he had seen GH standing by
t he body, adding that the author had shown hima 0.38 calibre gun
with live cartridges on 2 August 1982. V.B., the sister of WB.,
testified that the author had been engaged in a dispute with the
deceased on 1 August 1982, and that the deceased had attacked the
author with a machete on that occasion.

2.4 The author clains that the B. famly had every reason to
exaggerate or to commt perjury in court, because of a

| ong-standing feud with his famly. He notes that WB. had
omtted any nention of the incident of 2 August 1982 in his
witness statenent and initial witten deposition, and that the
judge hinself called the evidence of V.B. "confused".

2.5 The author further points out that there was severe conflict
over inportant questions of timng. Thus, D. S and anot her
witness testified that the events occurred shortly after 7:15
p.m; WB., who did not hear any expl osions, allegedly saw the
author by the body just after 8:30 p.m, wth several people
following him There al so was no evi dence that the author had
been carrying a gun on the evening in question. The princi pal
issue in the case therefore was one of reliability of the

evi dence.

The conplaint :

3.1 The author conplains that he did not have a fair trial
because the trial judge msdirected it on the issue of
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circunstantial evidence, in that he failed to warn the jurors
that circunstantial evidence shoul d al ways be construed narrow y
and rigorously, and in that he suggested that circunstanti al

evi dence was "free fromthe bl emshes" of evidence by w tnesses
who are either mstaken or influenced by grudge or spite. In the
author's opinion, the Court of Appeal was equally wong in

hol ding that the trial judge properly directed the jury on the

i ssue of circunstantial evidence.

3.2 The author further submts that the judge msdirected the
jury on the law of aiding and abetting, since he put his
directions in such a way that the jury could have been left with
the erroneous inpression that if the author had been present and
wat ched the shooting, w thout any intent of encouraging it, he
was guilty of murder. In this context, it is noted that the judge
told the jury that "the nere presence of those watching the
spectacle, if unexplained ... is sone evidence of encouragenent
to those engaged in the conbat or the attack".

3.3 Finally, it is clainmed that the judge unfairly pressured the
jury to return an early verdict: thus, he only began his

summ ng-up in md-afternoon, at 3:49 p.m, and sent the jury to
the verdict roomat 6:38 p.m, in the hope that the trial could
end the sane day.

| ssues and proceedi ngs before the Conmittee

4.1 Before considering any clains contained in a comruni cation
the Human R ghts Commttee nust, in accordance with rule 87 of
its rules of procedure, decide whether or not it is admssible
under the Optional Protocol to the Covenant.

4.2 In as far as the author's clains under article 14 are
concerned, the Comm ttee observes that the author's all egations
relate primarily to the conduct of the trial by the judge, the
eval uation of evidence by the court, and the judge's instructions
tothe jury. It recalls that it is generally for the appellate
courts of States parties to the Covenant to evaluate the facts
and evidence in a particular case. Smlarly, it is for the
appel l ate courts and not for the Conmttee to review specific
instructions to the jury by the judge, unless it is clear that
the instructions to the jury were arbitrary or anounted to a
denial of justice, or that the judge manifestly violated his
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obligation of inpartiality. The author's allegati ons do not show
that the judge's instructions or the conduct of the trial
suffered fromsuch defects. In this respect, therefore, the
author's clains do not conme within the conpetence of the
Commttee. Accordingly, this part of the communication is

i nadm ssi bl e under article 3 of the Qotional Protocol.
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4.3 In respect of the author's clains under articles 6 and 7,
the Coomttee finds that they have not been substantiated, for
purposes of admssibility; in this respect, accordingly, the
author has failed to advance a claimw thin the neani ng of
article 2 of the optional Protocol.

5. The Human R ghts Conmttee therefore decides:

(a) the communication is inadmssible under articles 2 and
3 of the ptional Protocol

(b) that this commnication shall be transmtted to the
State party, to the author and to his counsel.

[ Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



