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ANNEX

Views of the Hunan R ghts Commttee under article 5, paragraph 4,

of the Optional Protocol to the International Covenant
on Avil and Political R ghts
- Forty-sixth session -

concer ni ng

Communi cation No. 292/1988

Submtted by : Del roy Quel ch
[represented by counsel]

Alleged victim: The aut hor

State party : Jamai ca

Date of communi cation : 24 February 1988

Date of decision on admssibility : 15 March 1990

The Human Rghts Conmttee , established under article 28 of
the International Covenant on Gvil and Political R ghts,

Meeting on 23 Qctober 1992,

Havi ng concluded its consideration of communication No.
292/ 1988, submtted to the Human R ghts Coomttee on behal f of
Del roy Quel ch under the ptional Protocol to the International
Covenant on Gvil and Political R ghts,

Havi ng taken into account all witten infornation nade
available to it by the author of the communication, his counsel
and by the State party,

Adopts its Views under article 5, paragraph 4, of the
Optional Protocol.
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The facts as submtted by the author

1. The aut hor of the communication is Delroy Quelch, a Janai can
citizen currently awaiting execution at St. Catherine D strict
Prison, Jamaica. He clains to be a victimof a violation by
Jamai ca of articles 6, paragraph 1, 7, and 14, paragraphs 1 and
3(d), in conjunction with article 2, paragraph 3, of the

I nternational Covenant on AGvil and Political Rghts. He is
represented by counsel.

2.1 The author states that he was arrested on 10 July 1984 on
suspi cion of conplicity in the nurder of a police constable,

V.W, on 3 July 1984. He and his co-defendants, Errol Reece and
Robert Taylor, were tried at the Portland Grcuit Court and
sentenced to death on 21 June 1985. Their appeal was di smssed by
the Court of Appeal of Janaica on 15 Decenber 1986. Al three

def endants subsequently petitioned the Judicial Commttee of the
Privy Council for special |eave to appeal. By decision of 27 July
1989, the Privy Council quashed the decision of the Jamai can
Court of Appeal with respect to the author's co-defendants,
whereas it dismssed the author's appeal .

2.2 The author states that, on 3 July 1984, he was approached by
a man, whom he knew as "Chappel ", and five other individuals. He
was asked by Chappel to escort themsince he was nore famliar
with the area they were heading to. On the way, they stopped to
buy drinks, and the author and Chappel were ordered to wait while
t he ot hers headed towards More Town Post Ofice a few bl ocks
away. Upon their return, a half hour later, the nmen were arned
with rifles and ordered the author to lead themto M| I bank

D strict, where they assaulted the driver of a van parked at the
roadsi de and drove off in the van to a nearby hill; there the nmen
becane engaged in a shoot-out with three policenen in plain

cl othes, one of whomwas fatally shot. The author states that the
men then threatened to kill himif he inforned the police about
the incident. He further nmaintains that it was only later the
sanme day that he learned that the Mbore Town Post Ofice had been
r obbed.

2.3 After his arrest, the author was placed on an identification
parade during which, he clains, a serious error was nade in that

t he parade sheet indicated that he had been standing in the No. 1
position, and not No. 9, as the witness who identified him
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testified. This issue was raised during the trial. The author
adds that the main prosecution wtness, a policeman who survived
the shooting, testified to having seen himtw ce at a gate, and
then running close to the scene of the crine. He contends that
the description of himgiven by this witness did not at al
correspond to his appearance, in particular his beard and the
style of his hair at the tine in question.

2.4 He further submts that he was assigned an i nexperienced

| awyer, who, in addition, was constantly obstructed in his
defence by the judge. He concedes that witnesses called to
testify against himwere cross-examned but clains that those
whom he sought to have testify on his behal f were not called by
his legal aid |lawer. Wth respect to his appeal, the author
clains that his court-appointed | awer did not appear at all for
t he hearing.

2.5 By submssion of 30 Novenber 1989, counsel argues that the
central issue in this case relates to the treatnment of
identification evidence. He submts that the author's
identification by the main prosecuti on w tness depended entirely
on 'fleeting glance' and points out that the witness admtted
this hinself during cross-exam nation. Counsel further contends
that the author was denied the right to adequate and effective

| egal assistance, both during trial and appeal; in particular,
his representative allegedly failed to call witnesses to testify
that the author's identification parade had not been properly
conducted and to attest to the author's appearance at the time of
the offence, in order to clarify the alleged discrepancies in the
prosecution w tness' evidence.

The conpl ai nt

3. The author clains that he has been denied a fair trial, in
violation of article 14, paragraph 1, of the Covenant; that he
has been denied the right to adequate and effective | ega
representation, in violation of article 14, paragraph 3(d), of
the Covenant; that his death sentence is disproportionate and
constitutes cruel and inhuman punishnent, in violation of article
7 of the Covenant; that the execution of his death sentence woul d
constitute an arbitrary deprivation of his life, in violation of
article 6 of the Covenant. He further clains that he has been
denied the right to an effective donestic renedy, in violation of
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article 2, paragraph 3, of the Covenant.

The State party's observations and the author's comments thereon

4. By subm ssion, dated 28 Septenber 1989, the State party
contends that, in spite of the dismssal of the author's petition
by the Judicial Commttee of the Privy Council, the comrunication
is inadmssible for failure to exhaust domestic renedies, since

t he aut hor has not pursued the renedi es avail abl e to hi m under
the Jamai can Constitution. In this context, the State party
submts that the provisions of the Covenant invoked by the author
(articles 6, 7, and 14) are cotermnous with the rights protected
by sections 14, 17 and 20 of the Janai can Constitution, which
guarantee to everyone the right to life, protection agai nst
torture, inhuman or degradi ng puni shnent or treatnent, and due
process of |aw, respectively. Under the Constitution, if anyone
al l eges that any of these fundanmental rights has been, is being
or is likely to be contravened in relation to him he may,

w thout prejudice to any other action with respect to the sane
matter which is lawfully available, apply to the Suprene Court
for redress.

5. In his comments on the State party's subm ssion, counse
challenges the State party's contention that the author nmay stil
pursue constitutional renedies and submts that these renedi es
are not available to the author owng to | ack of financial neans
and unavail ability of legal aid for the purpose, despite the
guarantees of section 25(1) of the Jamai can Constitution.

The Coomittee's adm ssibility considerations and deci sion

6.1 During its 38th session, in March 1990, the Conmttee
considered the admssibility of the communication. It observed
that recourse to the Constitutional Court under section 25 of the
Janai can Constitution was not a renedy avail able to the author
within the nmeaning of article 5, paragraph 2(b), of the Qoti onal
Pr ot ocol .

6.2 In respect of the author's contention that the judge failed
to direct the jury adequately on the issue of identification
evidence in the case, the Commttee considered that, while
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article 14 of the Covenant guarantees the right to a fair trial,
it isinprinciple for the appellate courts of States parties to
the Covenant, and not for the Coomttee, to evaluate facts and
evidence in a particular case and to review specific instructions
tothe jury. It found therefore that this part of the

communi cation was i nadm ssi bl e under article 3 of the Qoti onal

Pr ot ocol .

6.3 The Commttee further considered that the author's claim
that he suffered i nhuman and degrading treatnment in violation of
article 7 of the Covenant had not been substantiated, for

pur poses of admssibility.
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6.4 The Human R ghts Commttee, therefore, declared the

communi cation admssible in so far as it mght raise i ssues under
article 14, paragraph 3(d), of the Covenant, in respect of the
claimthat no | awyer was present during the author's appeal.

Revi ew of adnmissibility

7. The State party, by submssion of 6 February 1991, naintains
that the communi cation is i nadm ssi bl e because of the author's
failure to file a constitutional notion.

8.1 The Commttee has taken note of the State party's argunent
that constitutional renedies are still available to the author.
It recalls that the Suprene Court of Janaica has, in recent
cases, allowed applications for constitutional redress in respect
of breaches of fundanental rights, after the crimnal appeals in
t hese cases had been di sm ssed.

8.2 However, the Coommttee also recalls that by subm ssion of 10
Cct ober 1991 concerning another case !, the State party indicated
that legal aid is not provided for constitutional notions, and
that it has no obligation under the Covenant to nake |legal aid
avai |l abl e in respect of such notions, as they do not involve the
determnation of a crimnal charge, as required under article 14,
paragraph 3(d), of the Covenant. In the view of the Commttee,
this supports the finding, nade in the decision on admssibility,
that a constitutional notion is not an available renedy for an
aut hor who has no neans of his own to pursue it. In this context,
the Commttee observes that the author does not claimthat he is
absol ved from pursuing constitutional renedi es because of his
indigence; rather it is the State party's unw | lingness or
inability to provide legal aid for the purpose that renders the
remedy one that need not be pursued for purposes of the ptional
Pr ot ocol .

8.3 The Commttee further notes that the author was arrested in
1984, tried and convicted in 1985, and that his appeal s were
di smssed i n Decenber 1986 by the Court of Appeal of Janai ca and

! Communi cation No. 283/1988 ( Aston Little v. Jamaica ), Views
adopted on 1 Novenber 1991.
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in July 1989 by the Judicial Commttee of the Privy Council. The
Commttee deens that for purposes of article 5, paragraph 2(b),
of the ptional Protocol, the pursuit of constitutional renedies
woul d, in the circunstances of the case, entail an unreasonable
prol ongation of the application of donestic renedies.
Accordingly, there is no reason to revise the decision on
admssibility of 15 March 1990.

Exam nation of the nerits

9.1 The Hunman R ghts Comm ttee has considered the present
comuni cation in the light of all the informati on made avail abl e
toit by the parties, as provided in article 5, paragraph 1, of
the ptional Protocol

9.2 The Coomttee notes wth concern that the State party inits
subm ssions has confined itself to issues of admssibility.
Article 4, paragraph 2, of the Qptional Protocol enjoins a State
party to investigate in good faith all the allegations nade
against it, and to nake available to the Conmttee all the
information at its disposal. The Coomttee observes that the
State party's failure to neet the requirenments of article 4,
paragraph 2, of the ptional Protocol renders the exam nation of
the instant communi cation unduly difficult.

9.3 Wth regard to the author's claimthat he was not
represented during the appeal proceedings, the Commttee notes
that the witten judgnment of the Court of Appeal shows that
counsel for the author was present during the appeal hearing, and
argued that the evidence against the author, based solely on
identification by one eye-witness and the author's own statenent
to the police, was not sufficient. Accordingly, the Coomttee, in
this respect, finds no violation of article 14, paragraph 3(d),

of the Covenant.

10. The Human R ghts Conmttee, acting under article 5,
paragraph 4, of the ptional Protocol to the Internationa
Covenant on Gvil and Political Rghts, is of the viewthat the
facts before it do not disclose a violation of article 14 of the
I nternati onal Covenant on Gvil and Political R ghts.
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[Done in English, French, Russian and Spani sh, the English text
bei ng the original version.]



