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ANNEX

Decision of the Human R ghts Comm ttee under the Optional Protoco

to the International Covenant on Gvil and Political R ghts
- Fifty-fourth session -

concer ni ng

Communi cation No. 578/1994

Submtted by : Leonar dus Johannes Maria de G oot
[represented by counsel]

Alleged victim: The aut hor
State party : The Net her | ands
Date of communication : 23 April 1993 (initial subm ssion)

The Hunan Rights Committee , established under article 28 of the
Internati onal Covenant on Gvil and Political R ghts,

Meeting on 14 July 1995,

Adopts the foll ow ng

Decision on admssibility

1. The aut hor of the conmunication is Leonardus Johannes Maria de G oot,
a Dutch citizen, residing in Heerlen, the Netherlands. The author clains
to be a victimof a violation by the Netherlands of articles 4, 6, 7, 14,
15, 17, 18 and 26 of the International Covenant on CGvil and Politica
Rights. He is represented by counsel.

The facts as subnitted by the author

2.1 The author is a peace activist and, in Novenber 1988, attended a canp
in Vierhouten, close to a mlitary base, to participate in civil

di sobedi ence actions against mlitarism He distributed flyers explaining
t he purpose of the canp and, on one occasion, painted a peace synbol on a
mlitary vehicle. He was arrested on 6 Novenber 1988 and charged with
public violence and participation in a crimnal organization. On 18
Novenber 1988, the Zwolle Magistrate's Court found himguilty of the charge
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of public violence and sentenced himto a fine of f. 100.00. He was
acquitted on the charge of participation in a crimnal organization.
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2.2 On 22 Novenber 1988, the public prosecutor filed an appeal agai nst
the judgenent. The Arnhem Court of Appeal, on 26 May 1989, declared void
the charge of public violence on the ground that it |acked precision but
found the author guilty on the charge of participation in a crimnal

organi zation. He was sentenced to one nonth's inprisonment (suspended for
two years) and a fine of f. 1,000.00. The author subsequently appeal ed the
Court of Appeal's judgenent in cassation. On 19 January 1991, the Suprene
Court (Hoge Raad) of the Netherlands rejected his appeal. Wth this, it is
submtted that all domestic renedi es have been exhausted

2.3 The prosecuti on argued that the peace canp had as its object and
purpose to engage in crimnal activities and that the author, by
participating, was part of a crimnal organization, that is, an

organi zation with the aimand purpose of using violence agai nst persons
and/ or goods, and/or of illegally destroying or danaging property, and/or
of stealing and/or of inciting others to commt the above offences. The
prosecution based itself on public announcenents made by the canpers,
before and during the canp, including a public letter to the population, in
which it was clearly stated that the actions undertaken by the canpers
woul d involve illegal activities, such as danagi ng the fence surroundi ng
the mlitary base, blocking the entrance gate and painting synbols and/ or
sl ogans on mlitary objects.

2.4 The Appeal Court considered that it was proven that the author, from
1 to 6 Novenber, had participated in the peace canp, an organi zation with
the ai mof using violence against property and/or wilfully and illegally
destroying or damaging property or rendering it useless and/or inciting
others to commt those crimes and/or to be an accessory to those crines.

It concluded that the author had therefore violated article 140 of the
CGimnal Code by participating in an organization with a crimnal intent.
Article 140 of the Dutch Oimnal Code penalizes participation in an

organi zation which has as its purpose the comm ssion of crines.

2.5 The aut hor's defence counsel argued that article 140 of the Oimna
Code was voi d because of its vagueness; in this connection, he referred to
article 15 of the Covenant. It was further argued that the peace canp was
not an organi zation within the nmeaning of article 140, since there were no
deci si on- maki ng nechani sns and each person decided for hinself or herself
whether or not to engage in a certain activity in association with others.
According to the defence, the only formof organization was that soneone
had reserved the canp-site and that transport had been arranged for those
who needed it.

2.6 The Court of Appeal rejected the argunent of the defence, stating
that the fact that article 140 required further interpretation by the
judiciary did not make it void. In this context, the Court considered that
the organi zation of different canps under simlar names, the announcenent
of those canps, the provision of addresses for further information, the
sharing of the costs of the canps and the fact that the | ocal popul ation
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had been i nformed about the purpose of the canps, all indicated that an
organi zation within the nmeaning of article 140 existed. Al though no fornal
menber ship exi sted, the Court considered that participation in the

organi zation was proved by the active participation in the activities
organi zed by the canpers.
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2.7 In a further subm ssion the author states that, on 16 July 1989, he,
together with others, was carrying out sone peace activities at the

Val kenburg air base with the intention of hindering the ongoing
mlitarization and that he was subsequently charged under article 140 of
the Gimnal Code for participating in a crimnal organization. On 25
January 1991, the District Court in The Hague sentenced himto a fine of

f. 750 and two weeks' suspended inprisonnment. On 9 June 1992, the Court of
Appeal sentenced the author to two weeks' inprisonnent. The author's
appeal in cassation was rejected by the Supreme Court on 11 May 1993.

The conpl ai nt

3.1 The author clains that his convictions are in violation of articles
14 and 15 of the Covenant. |In this context, he states that his convictions
were in violation of article 14 of the Covenant, since he was not inforned
in detail about the nature of the charges against him He also subnits
that the charges against him based on article 140 of the Oimnal Code,
were so vague as to anount to a violation of his right to be inforned in
detail of the nature and cause of the charge against him He further
subnmits that the application of article 140 of the Gimnal Code in his
case violates the principle of legality, since the text of the article is
so vague that it could not have been foreseen that it was applicable to the
author's participation in civil disobedience activities.

3.2 The author also clains that his convictions are unjust because he
acted under a higher legal obligation. In this context, the author argues
that the possession of nucl ear weapons and the preparation for the use of
nucl ear weapons violate public international |aw and amount to a crine
agai nst peace and a conspiracy to commt genocide. He submts that the
Net herlands mlitary strategy violates not only international norns of
humanitarian law, but also articles 4, 6 and 7 of the Internationa
Covenant on CGvil and Political Rights.

3.3 In respect to his second conviction, the author states that he is a
victimof a violation of article 26 of the Covenant, because anot her
participant in the so-called "crimnal organization"” was not prosecuted
according to the author, because he was a spy of the secret service.

3.4 The aut hor does not explain why he considers hinself to be a victim
of a violation of articles 17 and 18 of the Covenant.

3.5 The author states that he has earlier subnmtted the sane matter to

t he European Commi ssion of Human Rights, which declared his application
i nadmi ssi bl e.

Facts and proceedi ngs before the Committee
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4.1 Bef ore considering any claimin a communication, the Human R ghts
Conmmittee must, in accordance with rule 87 of its rules of procedure,

deci de whether or not it is adm ssible under the Qptional Protocol to the
Covenant .
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4.2 Wth regard to the author's allegation that he was the victimof a
violation of article 14 of the Covenant, the Conmittee, after exam ning the
court documents, notes that the question raised by the author was

consi dered by the Netherlands courts, including the Court of Cassation,

whi ch found that the charge and the facts on which it was based were
sufficiently precise, nanely that, in conjunction w th other acconplices
he placed anti-mlitarist slogans on mlitary vehicles and participated in
other activities, after illegally having gained access to the mlitary
base. The Committee notes that the Human R ghts Conmittee does not
constitute a final appeal body and is not in a position to challenge the
national courts' assessnent of the facts and evidence. Consequently, this
part of the conmunication is inadmssible under article 3 of the Optional
Pr ot ocol

4.3 The author has further clained to be a victimof a violation of
article 15 of the Covenant, because he could not have foreseen that article
140 of the Orimnal Code, on the basis of which he was convicted, was
applicable to his case by virtue of its inprecision. The Conmttee refers
to its established jurisprudence ' that interpretation of domestic
legislation is essentially a matter for the courts and authorities of the
State party concerned. Since it does not appear fromthe information
before the Conmittee that the lawin the present case was interpreted and
applied arbitrarily or that its application amounted to a denial of
justice, the Commttee considers that this part of the communication is

i nadm ssi bl e under article 3 of the Optional Protocol.

4.4 As regards the author's clainms under articles 4, 6 and 7 of the
Covenant, the Committee considers that the author has failed to show, by
nmere reference to the State party's mlitary strategy, that he is hinself a
victimof a violation of these articles by the State party. This part of
the communi cation is therefore inadm ssible under article 1 of the Ooti ona
Pr ot ocol

4.5 As regards the author's claimunder articles 17 and 18 of the
Covenant, the Committee considers that the author has failed to
substantiate, for purposes of admssibility, that his rights under these
articles were violated. This part of the conmunication is therefore

i nadm ssi bl e under article 2 of the Optional Protocol.

4.6 Wth regard to the author's claimunder article 26, the Committee
recalls that the Covenant does not provide a right to see another person

! See, inter alia, the Committee's decision in conmmunicatio
No. 58/ 1979 ( Anna Maroufidou v. Sweden ), para. 10.1 (Views adopted o

9 April 1981).

n
n
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prosecuted, 2 nor does the absence of prosecution agai nst one person render
the prosecuti on of another person involved in the sane offence necessarily
discrimnatory, in the absence of specific circunstances revealing a
deliberate policy of unequal treatment before the law. Since no such

ci rcunst ances have been shown in the instant case, this part of the
communi cation is therefore inadm ssible, as inconpatible with the
provisions of the Covenant, under article 3 of the Optional Protocol.

5. The Commi ttee therefore decides:
(a) That the communication is inadm ssible;

(b) That this decision should be communi cated to the author of the
communi cation, to his counsel and, for information, to the State party.

[ Adopted in English, French and Spani sh, the English text being the
original version. Subsequently to be issued also in Arabic, Chinese and
Russian as part of the Committee's annual report to the General Assenbly.]

2 See, inter alia, the Conmittee's inadmssibility decisions with

respect to communications Nos. 213/1986 ( HCMA. v. the Netherlands

) and

396/1990 ( MS._v. the Netherlands ).




