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ANNEX*

Deci sion of the Human R ghts Comm ttee under the ptional
Protocol to the International Covenant on G vil and
Political Rghts - Forty-seventh session

concer ni ng

Commmuni cati on No. 404/1990

Subnmitted by : N P. (name del et ed)

Alleged victim: The aut hor

State party : Jamai ca

Date of communication : 17 April 1990 (initial subnission)

The Human Rights Conmittee , established under article 28 of the
International Covenant on Gvil and Political R ghts,

Meeting on 5 April 1993,

Adopts the foll ow ng:

Decision on adnissibility

1. The author of the communication is N P., a Jamaican citizen currently
awaiting execution at St. Catherine District Prison, Janaica. He clains to be
the victimof violations by Jamaica of articles 6; 7; 10, paragraph 1; and 14 of
the International Covenant on Gvil and Political Rghts. He is represented by
counsel .

Facts of the case :

2.1 On 13 February 1987, the author and two co-defendants were tried before the
Hone Grcuit Court in Kingston for the murder, on 11 Novenber 1985, of one K W
They were found guilty as charged and sentenced to death. The author's appeal
was di smssed by the Janai can Court of Appeal on 11 July 1988; his subsequent
petition for special |eave to appeal to the Judicial Committee of the Privy
Counci | was di smssed on 5 April 1990.

2.2 The case for the prosecution was that, in the evening of 10 Novenber 1985,
K W and his famly were at their home in the community of Edgewater. Shortly
after 12.30 a.m, Ms. W woke up and di scovered that her husband had been tied
up; next to himstood a man with a gun. n her side of the bed stood anot her
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man, whomshe later identified as the author, who ordered her to put her hand
behi nd her back and then tied themup. The nen asked for noney; K W denied
that there was any in the house, upon which he was hit several times with a gun.
The robbers then woke up the couple's two children, brought theminto their
parents' bedroom and threatened to shoot themif the whereabouts of the noney
was not disclosed. Subsequently, one of the nen, later identified as P. L.

took an electric iron, plugged it into a socket and used it to burn K W over
his back. Wen K W lashed out at himand knocked hi magainst the wall, P. L.
renoved his gun fromhis wai stband and shot K W in the abdomen, causing his

i nst ant aneous deat h.

2.3 A three robbers wore handkerchi ef nmasks which conceal ed at | east the

| ower portions of their faces. The prosecution contended that, on several

occasi ons, these masks were renoved; this was corroborated by the evidence of
the deceased's two children. There were varying accounts as to the source or to
the quality of the lighting in the bedroom It was contended that the principa
source of light cane froman adjoi ni ng bathroom although at sone stage it was

argued that the bedside |ight had al so been turned on. In addition to the
identification evidence, the prosecution relied upon fingerprints of all three
men that were found at the |ocus in quo .

Conpl ai nt :

3.1 The author denies that he ever visited the home of the deceased and asserts
that he was apprehended one norning in Novenber 1985, while travelling in a
mnibus to visit relatives. He was taken to the central police station where he
was al l egedly beaten in order to force himto sign a self-incrimnating
statement, which he refused. He clains that his treatnment at the police station
was in violation of article 7 of the Covenant. The author further contends that
he was held for several days in a cell at said station before he was placed on
an identification parade. He challenges the conduct of the identification
parade on the ground that the police had previously taken away his
identification card, which carried his photograph

3.2 The author clains that he was denied a fair trial, in violation of

article 14 of the Covenant. He conplains that the identification evidence

agai nst hi mwas weak and open to serious criticism Furthernore, the trial
judge is said to have msdirected the jury on the burden and standard of proof
inthat he directed it that guilt could be established if the jurors were | ess
than "100 per cent sure, because that is not possible". It is further alleged
that the judge nisdirected the jury on the question of "common design" or "joint
enterprise" and, in particular, failed to direct the jurors that they shoul d not
convict on the basis of common design unless they were convinced that the author
contenpl ated or foresaw not only the |ikelihood of violence but, also, of

vi ol ence causing death or grievous bodily harm

State party's infornmati on and observations

4. The State party submits that the communication is inadm ssible on the
ground of non-exhaustion of donestic remedies. It contends that the author nay
still apply to the Supreme (Constitutional) Court of Jamaica to seek redress for
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the all eged breaches, pursuant to Sections 14, 15, 17, 20 and 25 of the Jamai can
Constitution. A right of appeal fromthe decision of the Supreme Court lies to
the Court of Appeal and subsequently to the Judicial Commttee of the Privy
Counci | .

| ssues and proceedi ngs before the Committee

5.1 Before considering any claimcontained in a comruni cation, the Human R ghts
Commttee nust, in accordance with rule 87 of its rules of procedure, decide
whether or not it is adnissible under the Optional Protocol to the Covenant.

5.2 As regards the author's claimunder articles 6, 7, and 10, the Committee
considers that the author has failed to substantiate his allegations, for
purposes of admissibility. This part of the communication is therefore

i nadmi ssi bl e under article 2 of the Optional Protocol.

5.3 The Conmittee observes that the author's renai ning allegations concern
clains about irregularities in the court proceedings, in that the judge
instructed the jury inproperly on the issues of identification and cormon desi gn
or joint enterprise. It reiterates that, although article 14 guarantees the
right to a fair trial, it is not in principle for the Comnttee to review
specific instructions to the jury by the judge in a trial by jury, unless it can
be ascertained that the instructions to the jury were clearly arbitrary or
amounted to a denial of justice, or that the judge manifestly violated his
obligation of inpartiality. In this context, the Committee has exam ned the
judge's instructions to the jury and finds in themno arbitrariness, denial of
justice, or a violation of the judge's obligation of inpartiality, particularly
as regards the question of common design or joint enterprise. Accordingly, this
part of the communication is inadm ssible as inconpatible with the provisions of
t he Covenant, pursuant to article 3 of the Qptional Protocol.

6. The Human Rights Committee therefore decides:

(a) That the communication is inadm ssible under articles 2 and 3 of the
pti onal Protocol;

(b) That this decision shall be communicated to the State party, to the
aut hor and to his counsel.

[Done in English, French and Spani sh, the English text being the original
version. |



