EVIDENCE [Cap. 14
CHAPTER 14
EVIDENCE
AN ORDINANCE TO CONSOLIDATE, DEFINE, AND AMEND THE .
Ordinances,
Law oF EviDENCE. Nos. 14 of 1895,
15 of 1904,
16 of 1925,
25 of 1927,
18 of 1928,
1 of 1946,
Acts,
Nos.
3 of 1961,
10 of 1988,
33 of 1998,
32 of 1999,
[12 January,1896.]
PART |
RELEVANCY OF FACTS
CHAPTER |
PRELIMINARY
1. This Ordinance may be cited as the Evidence short title.
Ordinance.
2. (1)This Ordinance shall apply to all judicial pro-  Extent.
ceedings; in or before any court other than courts-
martial, but not to proceedings before an arbitrator.
(2) AIll rules of evidence not contained in any  Repeal.

written law so far as such rules are inconsistent with
any of the provisions of this Ordinance, are hereby
repealed.

3. In this Ordinance the following words and
expressions are used in the following senses, unless a
contrary intention appears from the context:—

" court " includes all Judges and Magistrates, and all
persons, except arbitrators, legally authorized to take
evidence.

" Fact" means and includes—
(a) any thing, state of things, or relation of things
capable of being perceived by the senses ;
(b) any mental condition of which any person is
CONscious.

Illustrations

(@) That there are certain objects arranged in a certain
order in acertain placeis afact.

(b) That a man heard or saw something is a fact
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Cap. 14 EVIDENCE

(c) That a man sad certain words is a fact.

(d) That a_ man holds a certain opinion, has a certain
intention, acts in good faith or fradulently, or uses a
particular word in a particular sense, of is or was
at a specified time conscious of a particular sensa-
tion, is afact .

(e) That aman has a certain reputation is a fact.

Relevant. One fact is said to be relevant to another when the
one is connected with the other in any of the ways
referred to in the provisions of this Ordinance relating
to therelevancy of facts.

Facts in issue. " Facts in issue" means and includes—

any facts from which, either by itself or in connec-
tion with other facts, the existence, non-
existence, nature, or extent of any right,
liability, or disability, asserted or denied in

any suit or proceeding, necessarily follows.
Explanation,—Whenever, under the provisions of the law
for the time being in force relmlqﬁeto Civil Procedure

any court records an issue of fact, fact to be asserted
or denied, in the answer to such issue, is a fact in issue.

IHlugrations

A isaccused of the murder of B. At histrial the following
facts may be in issue: —

That A caused B's death.
That A intended to cause B's death.
That '?‘\rgr?]d E)(eceived grave and sudden provocation

That A, at the time of doing the act which caused B's
death, was by reason of unsoundness of mind
incapable of " knowing its nature.

Document. "Document” means any matter expressed or
described upon any substance by means of letters,
figures, or marks or by more than one of those means,
intended to be used, or which may be used, for the
purpose of recording that matter.

[llustrations
A writing is a document.
Words pgqitnted, lithographed, or photographed are docu-
ments.

A map or plan is a document.
An inscription on a metal plate or sone is a document.
A caricature is a document.
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" Evidence" means and includes—

(a) dl statements which the court permits or
rquires to be made before it by witnesses in
relation to matters of fact under inquiry;
such statements are cdled ord evidence;

(b) dl documents produced for the ingpection of
the court; such documents are cdled docu-
mentary evidence.

A fact is sad to be proved when, after considering
the matters before it, the court either bdieves it to
exig or condders its existence 0 probable that a
prudent man ought, under the circumstances of the
particular case, to act upon the supposition that it
exigs.

A fact is said to be disproved when, after consdering
the matters before it, the court either believes that it
does not exid, or congders its nonrexigence O proba
ble that a prudent man ought, under the circums-
tances of the particular case, to act upon the
supposition that it does not exist.

A fact is said not to be proved when it is neither
proved nor disproved.

4. (1) Whenever it is provided by this Ordinance
that the court may presume a fact, it may either regard
such fact as proved, unless and until it is disproved, or
may cal for proof of it.

(2) Whenever it is directed by this Ordinance that
the court shdl presume afact, it shal regard such fact
as proved unless and until it is disproved.

(3) When onefact is declared by this Ordinance to
be conclusive proof of another, the court shal on proof
of the one fact regard the other as proved, and shal not
dlow evidence to be given for the purpose of disproving
it.

CHAPTER I
OrF The ReLevancy Or Facts

5. Evidence may be given in any suit or proceeding
of the existence or non-existence of every fact in issue
and of such other facts as are hereinafter declared to
be relevant and of no others.
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Cap. 14 EVIDENCE

Explanation.—This section shal not_enable any person to
ive evidence of a fact which he is disentitied to prove
y any provison of the law for the time being in force
rélating to Civil Procedure.

Hlusrations

(@ A jstried for the murder of B by beating him with a
club with the intention of causing his death.

At A's trial the following facts are in issue—
A's beating B with the club;
A's causing B's death by such beating;
A's intention to cause B's death.

(b) A apartt)(]to asuit, does not comply with a notice given
by B, the other party, to produce for B's inspection a
document referred fo in A's pleadings. This section
does not enable A to put such document in evidence
on his ?ﬁhﬁl}f in %J?h Kuit, othert\)/gjs% thant_m agggrgf—

ce wi e conditions prescri section
the C\éYvH Procedure Cocf()a. 4

f'ggg"?gf}/niﬂfg 6. Facts which though not in issue are so connected
;taartgctgne with afact in issue asto form part of the same transac-
ran: 1on.

tion are relevant, whether they occurred at the same
time and place or at different times and places.

Hlusrations

(a) A is accused of the murder of B by beating him. What-
ever was said or done by A or B or the bystanders at
the beating, or 0 shortly before or after it as to
form part of the transaction is a relevant fact

(b) A isaccused of waging war against the Republic by taking
part in an armed insurrection in which propertK is
deﬂro_lyed, troops are attacked, and jails are broken
open. The occurrence of these facts is relevant as
forming part of the general transaction, though A
may not have been present at al of them.

(c) A sues B tor alibel contained in a letter forming part
of a correspondence. Letters between the parties
relating to the subject out of which the libel arose
and fotrrr_une%mj part d the tcc]grrq[spotr;]denck? t|rr]1 ng ch |tt
is contai evant facts, thou 0 no
contaunn tﬂe Ii%g |rtself. 9 4

(d) The question is, whether certain goods ordered from B
were delivered to A. The goods were delivered to
sa_eral intermediate gsons successively.  Each
delivery is a relevant fact.

Facts which are 7. Facts which are the occasion, cause, or effect,

Egﬁsglc%?se??éct immediate or otherwise, of relevant facts, or facts in

of factsinissie  issue, or which condtitute the state of things under
which they happened, or which afforded an opportunity
for their occurrence or transaction, are relevant.
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IHustrations

(@) The question is, whether A robbed B.

The facts that shortly before the robbery B went to a fair
with money in his possession, and that he showed it,
or mentioned the fact that he had it, to third persons,
are relevant.

(b) The q[uestion is whether A murdered B.
Mérks on the ground, produced by a strug(tgle at or near the
a!gce where the murder was committed, are relevant

S.

_Fc) The question is, whether A poisoned B. ]

he gate of B's health before the symptoms ascribed to
poison, and habits of B, known to A, which afforded
an opportunity for the administration of poison, are
relevant facts

8. (1) Any fact is relevant which shows or consti- Motive, or
. . T preparation.
tutes a motive or preparation for any fact in issue or
relevant fact.

Previous or
(2) The conduct of any party, or of any agent to JJECORY

any party, to any suit or proceeding in reference to conduct.
such suit or proceeding or in reference to any fact in

issue therein or relevant thereto, and the conduct of

any person an offence against whom is the subject of

any proceeding, is relevant, if such conduct influences

or is influenced by any fact in issue or relevant fact,

and whether it was previous or subsequent thereto.

Explanation 1—The word "conduct" in this section does
not include statements, unless those statements accom-
pany and explain acts other than statements, but this
explanation is not to_affect the relevancy of statements
under any other section of this Ordinance.

Explanation 2—When the conduct of any person is rele-
vant, any statement made to him or in"his presence and
hearing,” which affects such conduct, is relevant.

Husrations

(@) A istried for the murder of B.

The facts that A murdered C, that B knew that A had
murdered C, and that B had tried to extort money
from A by threatening to make his knowledge public,
are relevant.

(b) A sues B_upon an instrument for thespayment of
. B denies the making of the instrument,
The fact that at the time when thé instrument was dleged
to be made B required money for a particular pur-
pose is relevant.

(c) A is tried for the murder of B by poison.

The fact that before the death of B, A procured poison
Selm”gqt to that which was adminisgered to B, is
relevant.
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(d) The quedtion is, whether a certain document is the
will of A.

The facts that not long before the date of the dleged will
A made inquiry into matters to which the provisions
of thedleged will rdate, that he conaulted attornys-at-law
in reference to making the will, and that he caused
drafts of other wills to be prepared, of which he did
not approve, are relevant.

(e) A is accused of a crime

The facts that either before or at the time of, or after the
alle(?ed crime, A provided evidence which would
tend to give to the facts of the case an appearance
favourable to himself, or that he destroyed or con-

evidence, or prevented the presence or

Brocured the absence of persons who might have

en witnesses, or suborned persons to give false
evidence respecting it, are relevant.

(f) The question is, whether A robbed B.

Tlie facts that after B was robbed C said in A's presence,
" the police are coming to look for the man who
robbed B ", and that immediately afterwards A ran
away, are relevant.

(g) The question is, whether A owes B Rs. 10,000.

The facts that A asked C to lend him money, and that D
sad to C in A's presence and hearm&n | advise you
not to trust A, for he owes B 10 rupees’ and

%Qgtt A went away without any answer, are relevant
S.

(h) The question is whether A committed a crime.

The fact that A absconded after receiving a letter warnin
him that inquiry was being made for the criminal,
and the contents of the lefter, are relevant.

(i) A is accused of a crime.

The facts that after the commission of the aleged crime he
absconded, or was in possesson of property or the
proceeds of property acquired. by the crime, or
attempted to conced thmgzs, which” were or might
have been used in committing it, are relevant.

(j) The question is, whether A was ravished.

The fact that shortly after the aleged rape she made a
complaint relating to the crime, the circumstances
under which and the terms in which the complaint
was made, are relevant.

The fact that, without making a complaint, she sad that
she had been ravished, "is not relevant as conduct
under this section, though it may be relevant as a
dying declaration under™ section 32, subsection (1),
or as corroborative evidence under section 157.

(k) The quesiton is whether A was robbed.

The fact that soon after the dl robbery he made a
complaint relating to the offence, the Circumstances
under which and the terms in which the complaint
was made, are rdevant.

The fact that he said he had been robbed, without making
any complaint, is not relevant as conduct under this
section though it may be relevant as a dying
declaration under section 32, subsection (1), or &

corroborative evidence under section 157
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9. Facts necessary to explain or introduce a fact in Fﬂs&‘gﬁ?ﬂé
issue or relevant fact, or which support or rebut an jnroduce

inference suggested by a fact in issue or relevant fact, relevant facts.
or which egtablish the identity of anything or person
whose identity is relevant, or fix the time or place at
which any fact in issue or relevant fact happened, or
which show the relation of parties by whom any such
fact was transacted, are relevant in so far as they are

necessary for that purpose.

Illustrations

(a) The questron g whether a given document is the will
e state of A's prc Iperty and of his famil aI
the date of the dleged will may be rdevant f

(b) A suesB for alibd imputing disgraceful conduct toA
Br gffrrms that the matter” alleged to be libdlous is
tru

The position and relations of the parties at the time when
the libd was ﬁ1ubl shed. mgj be relevant {acts as
mtroductory to acts in isue. The particulars of a
dispute between A and B about a matter unconnected
with the dleged libd are irrdlevant, though the fact
that therewaSad |sgege may be relevantlf it affected
the relations betw

(c) A is accused of a crime.

The fact that soon after the commission of the crime

absconded from his house, is relevant, under
section 8, as conduct subsequent to and affected by
facts in Isse

The fact that at the time when he left home he had sudden
and urgent busness a the place to which he went, is
rdevart, as tending to explan the fact that he left
home suddenly.

The detals of the business on WhICh he left are not rde-
vant, except.in soe?z?\r to show
that the busrness was sudden and urgent.

(d) A suesB for inducing C to break a contract of service
made by h|m wrth C on Ieavrng A's savice, says
to A, eavr ng Sy made me a
better offer" This statement IS a relevant fact as
explanatory of C's conduct, which is rdevant as a
fact in isse

(e) A accused of theft, is seen to give the stolen property
to B, Wh0|sseento grverttoAswr e S%
ddiversit. " A says you are to hide this" sstare
ment Is relevant, as ‘explanatory of a fact which is
part of the transaction.

(f) A js tried for ariot, and is proved to have marched at
the head of a mob, The cries of the mob are relevant
as epr anatory of the nature of the transaction.

10. Where there is reasonable ground to believe that Thmg; sad or
two or more persons have conspired together to commit .raor
an offence or an actionable wrong, anything said, done, inreferenceto
. . common
or written by any one of such persons in reference to  jntention.

their common intention, after the time when such
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When facts not
otherwise
relevant are
relevant.

In suits for
damages facts
tending to
enable court to
determine
amount are
relevant.

intention was first entertained by any .one of them, is
a relevant fact as againgt each of the persons believed
to be s0 conspiring, as wdl for the purpose of proving
the exisence of the conspiracy as for the purpose
of showing that any such person was a party to it.

Hlusration

Reasonable ground exists for believing that A has joined
in a conspiracy to wage war against the Republic.

The facts that B procured arms in Europe for the purpose
of the conspiracy, C collected money in Colombo for a
like object, D persuaded persons to join the conspiracy
in Kandy, E published writi n(fqts advocating the object in
view at Galle, and F transmitted from Kalutara to G at
Neé;ombo the money which C had collected at Colombo,
and the contents of a letter written by H giving an
account of the conspiracy, are each relevant, both to prove
the existence of the conspiracy and to prove A's compli-
city in it, although he may have been ignorant of al of
thém, and although the pefsons by whom they were done
were strangers to him, and although they may have taken
place before he joined the conspiracy or affer he left it.

11 Facts not otherwise relevant are relevant—

(a) If they are inconsstent with any fact in issue or
relevant fact;

(b) if by themsdves or in connection with other
facts they make the existence or non-existence
of any fact in issue or relevant fact highly
probable or improbable.

lllustrations
(a) The question is whether A committed a crime at
Colombo on a certain day.
The fact that on that day A was at Galle is relevant.

The fact that near the time when the crime was committed
A was at a digance from the place where it was
committed, which would render it highly improbable,
tglought not impossble, that he committed it, is
relevant.

(b) The quedtion is, whether A committed a crime.

The circumstances are such that the crime must have been
committed either by A, B, C, or D. Every fact which
shows that the crime’ could have beei committed
by no one dse,_and that it was not committed by
ether B, C or D, isrdlevant.

12. In suits in which damages are clamed, any fact
which will engble the court to determine the amount
of damages which ought to be awarded is relevant.
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13 Where the question is as to the exisgence of
any right or custom the following facts are relevant:—

(a) any transaction by which the right or custom in
question was created, claimed, modified,
recognized, asserted, or denied, or which was
inconsistent with its exisence ;

(b) particular instances in which the right or
custom was claimed, recognized, or exercised,
or in which its exercise was disputed, asserted,
or departed from.

Illustration

The question is, whether A has a right to a fishery. A deed
conferring the fishery on A's ancestors, a mortgage of the
fishery by A's father, a subsequent grant of thé fishery
by A'S father irreconcilable with the _mort%age,, particul ar
instances in which A's father exercised the right, or in
which the exercise of the right was stopped by A's neigh-
bours, are relevant facts.

14. Facts showing the existence of any state of
mind—such asintention, knowledge, goodfaith, negli-
gence, rashness, ill-will or good-will towards any
particular person, or showing the existence of any
state of body or bodily feeling—are relevant, when the
existence of any such state of mind, or body, or bodily
feeling is in issue or relevant.

Explanation 1—A fact relevant as showing the existence
of a relevant state of mind must show that the state of
mind exigs, not generally, but in reference to the
particular matter in guestion.

Explanation 2—But where, upon_the trial of a person
accused of an offence, the previous commission by the
accused of an offence is relevant within the meaning of
this section, the previous conviction of such person snall
also be a relevant fact.

llludrations

(a) A isaccused of receiving stolen goods knowing them to
be stolen. It is proved that he'was in posseSSion of a
particular stolen article.

The fact that at the same time he was in possesson of many
other stolen articles is relevant, as_tending to show
that he knew each and all of the articles of which he
was in possesson to be stolen.

(b) A is accused of fradulently deliverin% to another
person a counterfeit coin which, a the Time when he
delivered it, he knew to be counterfeit.

The fact that A had been previously convicted of delivering

a number of other pieces of counterfeit coin

relevant.

The fact that at the time of its delivery A was possess¢

Fects relevant
when right or
custom Isin
question.

Facts showing
existence of
state of mind

or of body, or
bodily feding.

to another person as genuine a counterfeit co

knowing it to be counterfeit is relevant.
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(c) A sues B for damage done by a dog of B's which B
knew to be ferocious.

The facts that the dog had previously bitten X, Y, and Z,
and that they had made complaints to B, are relevant.

(d) The question is whether A, the acceptor of a hill of
exc ange, knew that the name of the payee was

fictitiou

The fact that A had accepted other bills drawn in the same
manner before they could have been transmitted to
him by the payee, if the payee had been a r
person; is relevant, as showing that A knew that the
payee wasa fictitious person. o )

(e) A'is accused of defaming B by pu,bllshmg an imputa-
tion intended to harm the reputation of B.

The fact of |pre_vious ublications by A respecting B, show-
ing i]l-will on the part of A towards B, is felevant, as
proving A's intention to harm_B's reputation by the
particular publication in question.

The facts that there was no previous quarrel between A and
B, and that A repeated the matter complained of as
he heard it, are relevant, as showing that A did not
intend to harm the reputation of B. )

(f A is sued by B for fradulentI% _repr,wentler&gt to B
that C was 3olvent, whereby B, being inducedto trust
C, who was solvent, suffefed loss

The fact that a the time when A represented C to he
solvent, C was supposed to be solvent by his
neighbours and by {)ersons dealing with him, is
relevant, fastﬁhowmg hat A made the representation
in good faith.

(9) A issued by B for the price of work done by B upon a
house of which A is owner, by the order of C, a
contractor. A's defence is that B's contract was with

C.

The fact that A paid C for the work in question is relevant,
as proving that A did in good faith make over to C
the management of the work in question, so that C
was in a postion to contract with B on C's own
account, and not as agent for A.

(h) A is accused of the dishonest misapRropriation of
property which he had found, and the question is
whether, when he appropriated it, he believed in

faith that the real owner could not be found.
he fact that public notice of the loss of the property
been given in the place where A was is rele-
vant, as showing that A did not in good faith believe
;[hat dthe real owner of the property could not be
ound.

The fact that A knew, or had resson to believe, that the
notice was given fradulently by C, who had heard
of the loss Of the property ‘and wished to set up a
false claim to it, is relevant as showing that the fact
]Eh%thA knew of the notice did not disprove A's good
ath.

(i) A is charged with shooting at B with intent to kill him.

In order to show A's mtent, the fact of A having
] previoudy shot a B may be proved.

(j) Alis charged with sending threstening letters to B.
Threatening letters prevlouﬁ%/ sent %¥ A to B may
be proved as showing the infention ot the letters.

(k) The quedtion is, whether A has been guilty of cruelty
towards B, his wife.

Expressions of their feding towards each other shortly
before or after the dleged eruefty are relevant facts.
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() The guestion is whether A's death was caused by
ppoi son.

Statements made by A during his illness as to his
symptoms are relevant facts.

(m) The question is, what was the dtate of A's hedth at
the time when an assurance on his life was effected.

Statements made by A as to the state of his hedth at or
near the .time in question are relevant facts.

(n) A sues B for _neglig{ence in providing him with a
carriage for hire™not reasonably fit for use, whereby
A was injured.

The fact that B's attention was drawn on_other occasons
to the defect of that particular carriage is relevant.

Thefact that B was habitually negligent about the carriages
which he let to hire is irrélévant.

(o) A istried for the murder of B by intentionally shooting
him dead.

The fact that A, on other occasions shot at B is relevant,
as showing his intention to shoot B.

The fact that A was in the habit of shootin(tg a people with
intent to murder them is irrelevant.

(p) A istried for a crime.

The fact that he said something indicating an intention to
commit that particular Crime is rdevant.

The fact that he sad something indicating a general
iclj)r evgr?p to commit crimes of that dass is

15 When there is a question whether an act was
accidental or intentional or done with a particular
knowledge or intention, the fact that such act formed
part of a series of similar occurrences, in each of
which the person doing the act was concerned, is
relevant.

llustrations

(@) A js accused of burning down his house in order to
obtain money for which it is insured.

The facts that A lived in severa houses successively, each
of which he insured, in each of which a fire oCcurred,
and after each of which fires A received payment
from a different insurance office, are relevant as ten-
ding to show that the fires were not accidental.

(b) A _is employed to receive money from the debtors of
B. It is A's duty to make entries in a book showing
the amounts received by him. He makes an entry
showing that on a icular occason he receved
less than he really did receve

The question is, whether this false entry was accidentd or
intentional.

The facts that other entries made by A in the same book
are fase, and that the fase entry is in each case in
favour of A, are reevant.

() A is acused of fraudulently ddivering to B a

counterfeit rupee.
The quedion is, whether-the ddlivery at the rupee was
accidentd.
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EVIDENCE
The facts that soon before or soon after the dellv to B,
A delivered counterfeit rupees to C, D, and E, are

relevant, a showing that the delivery to B was not
accidental.

16 When there is a question whether a particular
act was done, the existence of any course of business,
according to which it naturally would have been done,
is a relevant fact.

Illustrations
(8 The question is whether a particular letter was
despatched.

The facts that it was the ordinary course of busness for

|etters Put in certain place to be carried to the

post and that that partlcular letter was put in that
place, are rdevant.

(b) The guestion is, whether a particular letter reached

The facts that it was posted in due course and was not
returned through the dead letter office are relevant.

ADMISSIONS AND CONFESSIONS

17. (1) An admission is a statement, oral or docu-
mentary, which suggests any inference as to any fact
in issue or revelant fact, and which is made by any
of the persons and under the circumstances herein-
after mentioned.

(2) A confession is an admisson made at any time
by aperson accused of an offence stating or suggesting
the inference that he committed that offence.

18 (1) Statements made by a party to the procee-
ding, or by an agent to any such party, whom the
court regards, under the circumstances of the case, as
expressly or impliedly authorized by him to make
them, are admissions.

(2) Statements made by parties to suits suing or
sued in a representative character are not admissons,
unless they were made while the party making them
held that character.

(3) Statements made by—

(a) persons who have any proprietary or pecuniary
interest in the subject-matter of the proceed-
ing, and who make the statement in ther
character of persons s0 interested; or
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(b) persons from whom the parties to the suit have byh preson from
derived their interest in the subject-matter dorang oo

of the suit,

are admissions if they are made during the continuance
of the interest of the persons making, the statements.

19. Statements made by persons whose position or Admissons by
ligbility it is necessary to prove as against any party ?&S‘gg}]m‘ﬁg‘ﬁ
to the suit are admissions if such statements would proved as
be relevant as against such persons in relation to such 292 Party
position or liability in a suit brought by or against
them, and if they are made whilst the person making
them occupies such position or is subject to such
liability.

[llustrations

A undertakes to collect rents for B.

B sues A for not collecting rent duefrom C to B.

A denies that rent was due from C to B.

A statement by C that he owed B rent is an admission,

and isarelevant fact asagainst A, if A deniesthat C did
owe rent to B.

20. Statements made by persons to whom a party admissions by

to the suit has expressly referred for information in  personsexpress-

reference to a matter in dispute, are admissions. p)érrt?,fe%edsﬁt?y

lHlusrations

The question is, whether a horse sold by A to B is sound.

A says to B, "Go and ask C; C knows dl about it". C's

statement is an admission.

21. Admissions are relevant and may be proved as  proof of admis-
against the person who makes them, or his representa- S'grfsjgggv?'h%ﬁthe
tive in interest; but they cannot be proved by or on ﬁjak&; them or
behalf of the person who makes them or by his H'fefﬁp{%”ég
representative in interest, except in the following '
cases—

(a) an admission may be proved by or on behalf
of the person making it when it is of such a
nature that, if the person making it were dead,
it would be relevant as between third persons
under section 32;

(b) an admission may be proved by or on behalf
of the person making it when it consists of a
statement of the existence of any state of
mind or body, relevant or in issue, made at or
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When ord ad-
missions as to
contents of
documents are
relevant.

about the time when such state of mind or
body existed, and is accompanied by conduct
rendering its falsehood improbable;

(c) an admission may be proved by or on behalf
of the person making it if it is relevant other-
wise than as an admisson.

Illustrations

(@ Thge%u_estion between A and B is whether a certain
deed is or is not forged. A affirms that it is genuine,
B that it is forged.

A may prove a statement by B that the deed is genuing,
and B may prove a statement by A that the deed is
fog?ed; but A canngt prove a statement by himsdf
that the deed is %nenw ne nor can B prove a Statement
by himsdf that the deed is forged.

(b) A, the captain of a ship, is tried for cagting her away.

Evidence is given to show that the ship was taken out of
her proper course

A produces a book kept by him in the ordinary course of
his bus showing observations dleged to have
been taken by him from day to day and indicating
that the ship was not taken out of her proper course
A may prove these statements, because they would

be admissible between third parties if he wére dead,
under section 32, subsection (2).

(c) A isaccused of a crime committed by him at Colombo.

He produces a letter written by himgdf and dated at Jaffna
8n that day, and bearing the Jaffna postmark of that

ay.

The statement in the date of the letter is admissble, because
if A were dead it would be admissble under section
32, subsection (2).

(d) A is accused of recelving stolen goods knowing them
to be solen.

He offers to prove that he refused to sdl them bdow
their vaue

A may prove these statements though they are admissions,
because they are explanatory of conduct influenced

by facts in”issue

€) A is accused of fraudulently having in his possesson

© counterfeit coin, which he)llmevv tg be counterfeit.

He offersto prove that he asked a skilful person to examine
the coin, as he doubted whether it was counterfeit
or not, and that that person did examine it and told
him it was genuine.

A may prove these facts for the reasons stated in the last
preceding illustration.

22. Ora admissions as to the contents of a document

are not relevant, unless and until the party proposing
to prove them shows that he is entitled to give
secondary evidence of the contents of such documents
under the rules hereinafter contained, or unless the
genuineness of a document produced isin question.
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23. In civil cases no admisson is reevant if it is
made ether upon an express condition that evidence
of it is not to be given, or under circumstances from
which the court can infer that the parties agreed
together that evidence of it should not be given.

Explanation.—Nothing in this section shall be taken to
exempt any attorney-at-law from giving evidence
of any matfer of which he may be compelled to give
evidefnce under section 126.

24. A confession made by an accused person isirre-
levant in a criminal proceeding if the making of the
confession appears to the court to have been caused
by any inducement, threat, or promisehaving reference
to the charge against the accused person, proceeding
from a person in authority, or proceeding from
another person in the presence of a person in authority
and with his sanction, and which inducement, threat,
or promise is sufficient in the opinion of the court to
give the accused person grounds, which would appear
to him reasonable, for supposing that by making it he
would gain any advantage or avoid any evil of a
temporal nature in reference to the proceedings against
him.

25. () No confession made to a police officer shall
be proved as against a person accused of any offence.

(2) No confesson made to a forest officer with
respect to an act made punishable under the Forest
Ordinance, or to an excise officer with respect to an
act made punishable under the Excise Ordinance, shall
be proved as against any person making such
confession.

26. (1) No confesson made by any person whilst
he is in the custody of a police officer, unless it be
made in the immediate presence of aMagistrate, shdl
be proved as against such person.
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(2) No Confesson made by any person in respect of
an act made punishable under the Forest Ordinance,
or the Excise Ordinance, whilst such person is in the
custody of a forest officer or an excise officer, respec-
tively, shal be proved as againgt such person, unless
such confession is made in the immediate presence of
a Magidrate.

27. (1) Provided that, when any fact is deposed to
as discovered in consequence of information received
from a person accused of any offence, in the custody of
a police officer, so much of such information, whether
it amounts to a confesson or not, as relates distinctly
to the fact thereby discovered may be proved.

(2) Subsection (1) shall dso apply mutatis mutan-
dis, in the case of information received from a person
accused of any act made punishable under the Forest
Ordinance, or the Excise Ordinance, when such person
is in the custody of a forest officer or an excise officer,

respectively.

27A. In sections 25, 26 and 27, the terms "forest
officer" and " excisg, officer" shal have the same
meanings as are repectivdly assigned to those terms
in the Forest Ordinance, and the Excise Ordinance.

28. If such a confesson as is referred to in section
24 is made after the impression caused by any such
inducement, threat, or promise has, in the opinion of
the court, been fully removed, it is relevant.

29. If such a confesson is otherwise relevant, it does
not become irrelevant merely because it was made
under a promise of secrecy or in consequence of a de-
ception practised on the accused person for the purpose
of obtaining it, or when he was drunk, or because it
was made in answer to questions which he need not
have answered, whatever may have been the form of
those questions, or because he was not warned that he
was not bound to make such confession, and that
evidence of it might be given againg him.
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30. When more persons than one are being tried
jointly for the same offence, and a confesson made by
one of such persons affecting himsdf and some other
of such persons is proved, the court shdl not take into
consideration such confesson as againgt such other

person.

Ianatlon —" Offence" as used in this section includes
the abetment of or attempt to commit the offence.

Hudration

A and B are jointly tried for the murder of C. It is proved
that A said, " B and | murdered C ". The court shall not
consder the effect of this confession as against B.

3L Admissions are not conclusive proof of the
matters admitted, but they may operate as estoppels
under the provisions hereinafter contained.

STATEMENTS BY PERSONS WHO CANNOT BE CALLED
ASWITNESSES

32. Statements, written or verbal, of relevant facts
made by a person who is dead, or who cannot be found,
or who has become incapable of giving evidence, or
whose attendance cannot be procured without an
amount of delay or expense which, under the circum-
stances of the case, appears to the court unreasonable,
are themsalves relevant facts in the following cases :—

(1) When the statement is made by a person as to
the cause of his death, or as to any of the
circumstances of the transaction which re-
aulted in his death, in cases in which the cause
of that person's death comes into question.

Such statements are relevant whether the person
who made them was or was not, at the time when they
where made, under expectation of death, and whatever
may be the nature of the proceedings in which the
cause of his desth comes into question.

(2) When the statement was made by such person
in the ordinary course of budness and in
particular when it congsts of any entry or
memorandum made by him in books kept in
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tioned in sec-
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the ordinary course of busness or in the
discharge of professonal duty; or of an
acknowledgment written or sgned by him of
the recept of money, goods, securities, or
property of any kind; or of a document used
in commerce written or sgned by him, or of
the date of aletter or other document usually
dated, written, or signed by him.

(3 When the statement is againgt the pecuniary or

proprietary interest of the person making it,
or when if true, it would expose him or would
have exposed him to a crimina prosecution
or to asuit for damages.

(4) When the statement gives the opinion of any

such person as to the existence of any public
right or custom or matter of public or genera
interest, of the existence of which, if it existed,
he would have been likdy to be aware,
and when such statement was made before
any controversy as to such right, custom, or
matter had arisen.

(5) When the statement relates to the existence of

any relationship by blood, marriage, or adop-
tion between persons as to whose relationship
by blood, marriage, or adoption the person
making the statement had specid means of
knowledge, and when the statement was made
before the question in dispute was raised.

(6) When the statement relates to the existence of

any relationship by blood, marriage, or adop-
tion between persons deceased, and is made in
any will or deed relating to the affairs of the
family to which any such deceased person
belonged, or in any family pedigree, or upon
any tombstone, family portrait, or other thing
on which such statements are usually made,
and when such statement was made before
the quetson in dispute was raised.

(7) When the statement is contained in any deed,

will, or other document which relates to any
such transaction as is mentioned in section 13,

paragraph (a).
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(8) When the statement was made by a number of
persons, and expressed feelings or impressions
on their pat relevant to the matter in
question.

Hlugrations

(&) The question is, whether A was murdered by B, or
whether A died of injuries received in a transaction
in the course of which she was ravished.

The quedtion is, whether she was ravished by B : or

The question is whether A was killed by B under such
a_r(cj:gmstances that a suit would lie against B by A's
widow.

Statements made by A as to the cause of his or her death
referring respectively to the murder, the rape, and
the acfionable wrong under consideration, are
relevant facts.

(b) The question is as to the date of A's birth.
An entry in the diary of a deceased sugtqeon, regularly
kept in the course of business, stafing that, on a

given day, he attended A's mother and delivered her
of a son, is a relevant fact.

(©) Tr&e question is, whether A was in Colombo on agiven
ay .

A statement in the diary of adeceased attorney-at-law regularly
kept in the course of business, that,”on a given day,
the attorney-at-law attended A, at a place mentioned, in
Colombo, for the purpose of conferring with him
upon specified busness, is a relevant fact.

(d) The question is, whether a ship saled from Gale
harbour on a given day.

A letter written hy a decessed member of a merchant's
firm by whith she was chartered to their corres-
pondents in London to whom the cargo was
consigned, stating that the ship sailed on a given day
from "Gdle harbour, is a relevant fact.

(e) Thle q(ljJ&etion is, whether rent was paid to A for certain
and.

A letter from A's deceased agent to B saying that he had
recelved the rent on A's account and held it a A's
orders, is a relevant fact.

(f) The qugion is whether A and B were legdly
married.
The statement of a deceassed clergyman that he married

them under such circumstances that the celebration
would be a crime is relevant.

(g The question is, whether A, a person who cannot be
found, wrote a letter on a ceartain day.

The fact that a letter written by him is dated on that day
is relevant.

(h) The Sﬂues;tion is, what was the cause of the wreck of
a ship.

A protest made by the captain, whose attendance cannot
be procured, i$ a relevant fact.
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when relevant.

(i) The quedtion is whether a given road is a public way.
A statement by A, a deceased grama niladhari,
that the road was public, is a relevant fact.

(J) The question is what was the Erice of gran on a
certain day in a particular market.

A statement of the price made by a deceased broker in the
ordinary course of busness is a relevant fact.

(k) The quedtion is whether A, who is dead, was the
father of B,

A statement by A that B was his son is a relevant fact.

(i) The question is, what was the date of the birth of A.
A letter from A's deceased father to a friend announcing
the birth of A on a given day is a relevant fact.

(m) The question is, whether, and when, A and B were
married.

An entry in a memorandum_ book by C, the deceased
father of B, of his daughter's marriage with A on a
given date, is a relevant fact.

(n) A sues B for alibd expressed in a printed caricature
exposed in a shop window. The question is as to
the similarity of the caricature and its libellous
character.

The remarks of a crowd of spectators on these points may
be proved.

33. Evidence given by awitness in a judicia pro-
ceeding, or before any person authorized by law to
take it, is relevant, for the purpose of proving, in a
subsequent judicial proceeding, or in a later stage of
the same judicial proceeding, the truth of the facts
which, it states, when the witness is dead or cannot be
found, or is incapable of giving evidence, or is kept
out of the way by the adverse party, or if his presence
cannot be obtained without an amount of delay or
expense which, under the circumstances of the case,
the court consders unreasonable:

Provided—

(@) that the proceeding was between the same
parties or ther representatives in interest;

(b) that the adverse party in the first proceeding
had the right and opportunity to cross
examine ;

(c) that the quedtions in issue were substantialy
the same in the first as in the second
proceeding.

Explanation.—A criminal tria or inquiry shdl be deemed

0 be a

proceeding between the prosecutor and the
accused within the"meaning of this section.
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STATEMENTS MADE UNDER SPECIAL CIRCUMSTANCES

34. Entries in books of account, regularly kept in the course
of business, are relevant, whenever they refer to a matter into
which the court has to inquire, but such statements shall not
aone be sufficient evidence to charge any person with liability.

Ilustration

A suesB for Rs. 1,000 and showsentriesin hisaccount books showing B to be
indebtedtohimtothisamount. Theentriesarerelevant, but arenot sufficient
without other evidence to prove the debt.

3. Anentry in any public or other officia book, register, or
record, stating a fact in issue or relevant fact, and made by a
public officer in the discharge of his official duty, or by any
other person in performance of a duty especidly enjoined by
the law of the country in which such book, regiter, or record is
kept, is itsef arelevant fact.

3BA. A statement of afact contained in arecord, compiled-

(@) by any person in the course of any trade, business, or
occupation in which he is engaged or employed or for
the purposes of any paid or unpaid office held by such
person; and

(b) from information supplied to such person by any other
person who had, or may reasonably supposed to have
had, personal knowledge of the matters dealt with inthat
information,

is arelevant fact:

Provided that such a statement shall not be capable of
corroborating the ora evidence of the person who originaly
supplied the information from which the record containing the
statement was compiled.

36. Statements of facts in issue or relevant facts, made in
published maps or charts generally offered for public sde, orin
maps or plans made under the authority of Government, as to
matters usualy represented or stated in such maps, charts, or
plans, are themselves relevant facts.
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*37. When the court has to form an opinion as to the existence
of any fact of a public nature, any statement of it made in a
recital contained in any Act of the Parliament of the United
Kingdom, or in any enactment, or in any proclamation or
notification of the Government appearing in the Gazette, or in
any printed paper purporting to be the London Gazette or the
Government Gazette of any part of Her Mgjesty's Reams and
Territories, or to be the Gazette issued by the Loca Government
of any part of such Realm or Teritory is arelevant fact.

38 Whenthe court hasto form an opinion asto alaw of any
country, any statement of such law contained in abook purporting
to be printed or published under the authority of the Government
of such country, and to contain any such law, and any report of
a ruling of the courts of such country contained in a book
purporting to be areport of such rulings, is relevant.

3BA. (1) Where acourtisrequired to form an opinion asto
the age of aperson, a statement in a certificate purporting to be
issued by aMedical Practitioner as to the probable age of such
person is relevant.

(2 Inthissection, "Medica Practitioner” means aMedica
Practitioner registered under the Medical Ordinance.

HOW MUCH OF A STATEMENT IS TO BE PROVED

39.  When any statement of which evidenceis given forms
part of a longer statement, or of a conversation, or part of an
isolated document, or is contained in a document which forms
part of a book, or of a connected series of letters or papers,
evidence shdl be given of so much and no more of the statement,
conversation, document, book, or series of letters or papers as
the court considers necessary in that particular case to the full
understanding of the nature and effect of the statement, and of
the circumstances under which it was made.

JUDGMENTS OF COURTS OF JUSTICE WHEN RELEVANT

40.  The existence of any judgment, order, or decree which
by law prevents any court from taking cognizance of a suit or

*  There shall be substituted for the reference to "Act of the Parliament of the
United Kingdom" the phrase "Act of the Parliament of Sri Lanka" and the
reference to "London Gazette etc.” be omitted therefrom in the event of a
statutory reprint.
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holding atrial, is arelevant fact, when the question is, whether
such court ought to take cognizance of such suit or to hold such
trial.

41 (1) A fina judgment, order, or decree of a competent
court, in the exercise of probate, matrimonial, admiralty, or
insolvency jurisdiction, which confers upon or takes away from
any person any legal character, or which declares any person to
be entitled to any such character, or to be entitled to any specific
thing, not as against any specified person, but absolutely, is
relevant, when the existence of any such legd character, or the
title of any such person to any such thing, is relevant.

(2) Such judgment, or order, or decree is conclusive proof-

(@) that any legal character which it confers accrued a the
time when such judgment, order, or decree came into
operation;

(b) that any legd character to which it declares any such
person to be entitled, accrued to that person at the time
when suchjudgment, order, or decree declaresit to have
accrued to that person;

(c) that any lega character which it takes away from any
such person ceased at the time from which such
judgment, order, or decree declared that it had ceased
or should cease; and

(d) that any thing to which it declares any person to be 0
entitled was the property of that person at the time from
which such judgment, order, or decree declares that it
had been or should be his property.

41A. (1) Where in an action for defamation, the question
whether any person committed a criminal offence is afact in
issue, ajudgment of any court in Sri Lankarecording aconviction
of that person for that criminal offence, being ajudgment against
which no appeal has been preferred within the appeal able period
or which has been finally affirmed on appeal, shall be relevant
for the purpose of proving that such person committed such
offence, and shall be conclusive proof of that fact.

(2 Without prejudice to the provisions of subsection (1),
where in any civil proceedings, the question whether any person,
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whether such person is a party to such civil proceedings or not,
has been convicted of any offence by any court or court martial
in Si Lanka, or has committed the acts constituting an offence,
is a fact in issue, ajudgment or order of such court or court
martial recording a conviction of such person for such offence,
being ajudgment or order against which no apped has been
preferred within the gppealable period, or which has been finally
affirmed in appeal, shal be relevant for the purposes of proving
that such person committed such offence or committed the acts
constituting such offence.

(3) Inthis section-

"court martial” means a court martial constituted under the
Army Act or the Navy Act or the Air Force Act and the
expression "conviction" when used in relation to a court
martial, means a conviction by such court martial
confirmed in accordance with the provisions of the law
under which such court martial was constituted.

41B. (1) Where in any civil proceedings, the question
whether any person, whether such personis aparty to such civil
proceeding or not, has committed adultery is afact in issue, any
judgment, decree or order in any matrimonia proceedings
recording a finding that such person has been found guilty of
adultery, being a decree, judgment or order from which there
has been no appeal within the appealable period or which has
been finally affirmed in apped, shall be relevant for the purpose
of proving that such person committed such adultery.

(2 In this section, "matrimonia proceedings’ means an
action for divorce avinculo matrimonii or separation a mensa
et thoro or proceedings had before aDistrict Registrar pursuant
to an application made to such District Registrar under section
33 of the Kandyan Marriage and Divorce Act or proceedings
had before a Quazi or Specid Quazi pursuant to an application
for divorce made under the Muslim Marriage and Divorce Act.

lllustrations

(&) B injures C whiledriving A's car in the course of B's employment with
A.

B is convicted for cardess driving.
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In an action for damages ingtituted by C againgt A and B, B's
conviction is relevant.

(b) A obtains adecree for divorce against B on the ground of B's adultery
with C. C'swife sues C for divorce on the ground of C's adultery with

B. The divorce decree is relevant to prove B's adultery with C.

4C. (1) Where in any civil proceedings, the question Relevancy of

whether any person, whether such person is aparty to such civil ~ ludgments
i : I S &c,
proceeding or not, is the father of achild is afact inissue, an recording

order entered in any maintenance proceedings recording afinding  findings of

that such person is the father of such child, being an order from ~ paemity in
which there has been no gppea within the appeal able period or g'r‘géeedmgs
which has been finally affirmed in appedl, shall be relevant for 53, 33 of 1998]
the purposes of proving that such person is the father of such

child.

) In this section, "maintenance proceedings' mean
proceedings had before a Magistrate pursuant to an application
made to such Magistrate for an order under section 2 of the
*Maintenance Ordinance or proceedings had before a Quazi
pursuant to a claim made to such Quazi by, or on behaf of, a
child, under the Muslim Marriage and Divorce Act.

42. Judgments, orders, or decrees other than those mentioned ~ When

in sections 41,41A,4IB and 41C are relevant if they relate to  Judgments
i ; P &c., other
matters of a public nature relevant to the inquiry; but such  than those

judgments, orders, or decrees are not conclusive proof of that  mentioned
which they date. In sections
41,41A,41B
. and 41C are
[llustration relevant.

4,33 of 1998,
A sues B for trespass on his land. B aleges the existence of a public right of 54, ]

way over the land, which A denies.

The existence of adecree in favour of the defendant in a suit by A againgt C for
a tregpass on the same land, in which C dleged the existence of the same
right of way, is relevant, but it is not conclusive proof that the right of way
exigs.

43, Judgments, orders or decrees, other than those mentioned \é\/chm Ot' Udgt?]‘gt&
in sections 40, 41, 41A, 41B, 41C and 42 are irrelevant, unless  those mentioned

the existence of suchjudgment, order, or decreeis afact inissue,  Jfi Sections 4041,
or is relevant under some other provision of this Ordinance. 42 are relevant.
[§ 5, 33 of 1998]

*Maintenance Ordinance (Chapter 91) was repeated by the Maintena
Act, No 37 of 1999. Vide corresponding section.
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IHlusrations

(8 A and B separately sue C for a libd which reflects
upon each of them.C in each case says that the
matters aleged to be libdlous is true, and the cir-
cumstances are such that it is probably true in each
case, or in neither.

A obtains a decree against C for damages, on the ground
that C failed to make out hls(§u ification. The fact
is irrelevant as between B and C.

(b) A prosecutes B for stealing a cow from him. B is con-
victed.

A afterwards sues C for the cow, which B had sold to him
before his conviction. As between A and C the
judgment against B is irrelevant.

(c) A has obtained a decree for the possession of land
against B; C, B's son, murders A in consequence.

The existance of the judgement is relevant, as showing
motive for a crime.

(d) A is charged with theft and with having been
previously convicted of theft.

The previous conviction is relevant as a fact in issue.

(e) A istried for the murder of B. The fact that B pro-
secuted A for libel, and that A was convicted and
sentenced, is relevant under section 8, as showing
the motive for the fact in issue

g{%‘gb%glgq@ 44. Any party to a suit or other proceeding may show that

of court may be any judgment, order, or decree which is relevant under sections

Ffwed- 40,41,41A, 41B, 41C or 42 and which has been proved by the

§6,3301198]  gyerse party, was ddivered by acourt not competent to deliver
it, or was obtained by fraud or collusion.
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[§2 1 of 1946]

OPINIONS OF THIRD PERSONS WHEN RELEVANT

45. When the court has to form an opinion as to
foreign law, or of science, or art, or as to identity or
genuineness of handwriting or finger impressions,
palm impressions or foot impressions, the opinions
upon that point of persons specidly skilled in such
foreign law, science, or art, or in questions as to
identity or genuineness of handwriting or finger im-
pressons, palm impressons or foot impressons, are
relevant facts.

Such persons are cdled experts.

Hudrations
(a) The question is, whether the death of A was caused
by poison.

The opinions of experts as to, the symptoms produced by
réle p0|s%on by which A is supposed to have died are
relevant.

(b) The question is, whether A, at the time of doing a
certain act, was, by reason of unsoundness of mind
incapable of knowing ths nature of the act or th
r|1e was doing what was either wrong or contrary to
aw

The opinions of experts upon the question whether the
symptoms exhibited by A commonly show unsound-
ness of mind, and whether such unsdundness of mind
usually renders persons incapable of knowing the
nature of the acts which they do, or of knowing
that what they do is either wrohg or contrary to law,
are relevant.

(c) The, question ii\ whether a certain document was
written by A. Another document is produced which
is proved or admitted to have been written by A.

The opinions of experts on the question whether the two
documents were written by the same person or by
different persons, are relevant.
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46. Facts not otherwise relevant are relevant if
they support or are inconsistent with the opinions of
experts, when such opinions are relevant.

lHlusrations

(&) The question is, whether A was poisoned by a certain
poison.

The fact that other persons who were poisoned by that
poison exhibited certain symptoms which experts
agwm or deny to be the syimptoms of that poison, is
relevant.

(b) The question is, whether an obstruction to a harbour
is caused by a certain seawall.

The fact that other harbours are similarly situated in other
respects but, where there were no such sea-walls,
bglgan '5[0 be obstructed at about the same time, is
relevant.

47. When the court has to form an opinion as to the
persons by whom any document was written or
signed, the opinion of any person acquainted with the
handwriting of the person by whom it is supposed to
be written or signed that it was or was not written
or signed by that person is arelevant fact.

Explanation.—A person is said to be acquainted with the
handwriting of ‘another person when he has seen that
person write, or when he has received documents
purporting to_be written by that person in answer to
documents written by himself or under his authority and
addressed to that pefson, or when, in the ordinary Course
of business, documents _purf)ortmg to be written by
that person have been habitually submitted to him.

Illustration

The question is, whether a given letter is in the hand-
writing of A, a merchant in London.

B is a merchant in Colombo, who has written letters
addressed to A and received letters purporting to be
written by him. C is B's clerk, whose duty it was to
examine and file B's correspondence. D is B'S broker, to
whom_ B habitually submitted the letters purporting to
tl:r)1e written by A for the purpose of advising with“him

ereon.

The opinions of B, C, and D on the question, whether the
letter is_in _the handwriting of A, are relevant, though
neither B, C, nor D ever saw A write.

48. When the court has to form an opinion as to the
existence of any general custom or right, the opinion,
as to the existence of such custom or right, of persons
who would be likdy to know of its exigence if it
exiged, are relevant.
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Explanation—The expression "general custom or right"”
includes customs or rights common to any consderable
class of persons.

Hlugration

The right of the inhabitants of a particular village to, use
the water of a particular well is a general right within
the meaning of this section.

49. When the court has to form an gpinion asto—

(&) the usages and tenets of any body of men or
family;

(b) the constitution and government of any reli-
gious or charitable foundation ; or

(c) the meaning of words or terms used in parti-
cular districts or by particular classes of
people;

the opinions of persons having special means of know-
ledge thereon are relevant facts.

50. When the court has to form an opinion as to the
relationship of one person to another, the opinion,
expressed by conduct, as to the exisence of such
relationship of any person who, as a member of the
family or otherwise, has specia means of knowledge
on the subject, is a relevant fact:

Provided that such opinion shall not be sufficent to
prove a marriage in proceedings for divorce, or in
prosecutions under sections 3628, 362c, and 362p of the
Penal Code.

Hlugtrations

(a) The quedtion is, whether A and B were married.

The fact that they were usualy received and treated by
their friendS as husband and wife is relevant.

(b) Tge question is, whether A was the legitimate son of

The fact that A was aways treated as such by members
of the family is relevant.

51 Whenever the opinion of any living person is
relevant the grounds on which such opinion is based
are ds relevant.

Hlugration

An expert may give an account of experiments performed
by him for the purpose of forming his opinion.
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CHARACTER WHEN RELEVANT

52. In civil cases, the fact that the character of any
person concerned is such as to render probable or im-
probable any conduct imputed to him is irrelevant,
except in so far as such character appears from facts
otherwise relevant.

53. In criminal proceedings the fact that the person
accused is of a good character is relevant.

5. In criminal proceedings the fact that the
accused person has a bad character is irrelevant,
unless evidence has been given that he has a good
character, in which case it becomes relevant.

Explanation |.—This section does not apply to cases in
which the bad character of any personis itself a fact in
issue

Explanation 2.—A previous conviction is relevant as
evidence of bad character in such case

55. In civil cases, the fact that the character of any
person is such as to affect the amount of damages
which he ought to receive is relevant.

Explanation.—In sections 52, 53, 54, and 55 the word
" character" includes both reputation and disposition ;
but, except as provided in section %4, evidence ma¥_ be
given only of general reputation and general disposition,
and not of particular acts by which reputation or dis-
position were shown.

PART I
ON PROOF
CHAPTER 111
Facts WHIcH Neeb Not BE PrRovED

5. No fact of which the court will take judical
notice need be proved.

57. The court shal take judicial notice of the
following facts:—

(1) 4dl laws, or rules having the force of law, now
or heretofore in force or hereafter to be in
force in any part of Si Lanka;
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(2) dl public Acts passed or hereafter to be passed
by Parliament, and dl locd and persona Acts
directed by Parliament to be judiciadly
noticed,

(3) aticles of war for Si LankaArmy, Si Lanka Navy or
Si LankaAir Force ;

*(4) the course of proceedings of Parliament and of
the Legidature of Ceylon;

Explanation.—The word "Parliament” in subsections (2)
and (4) includes—

(a) the Parliament of the United. Kingdom of Great
Britain and Northern Ireland;

(b) the Parliament of Great Britain ;
(c) the Parliament of England;

(d) the Parliament of Scotland; and
(e) the Parliament of Northern Ireland.

T(5) the accession and the Sign Manual of the
Sovereigns for the time being of Ceylon and
of the United Kingdom ;

1(6) dl seds of which English courts take judicial
notice ; the seds of all the courts of Ceylon ;
the seds of Courts of Admiralty and mari-
time jurisdiction and of notaries public ; and
al seds which any person is authorized to
use by any Act of the Parliament of the
United Kingdom or other law in force for the
time being in Ceylon;

(7) the accession to office, names, titles, functions,
and signatures of the persons filling for the
time being any public office in any part of
Sri Lanka, if the fact of their appointment to
such office is notified in the Gazette;

(8) the exigstence, title, and national flag of every
State or Sovereign recognized by
S Lanka

9 theordinary course of nature natura and artificia
divisons of time, the geographicd divisons of the
world, themeening of Sinhda, Tamil and Englishwords
and public festivals, facts, and holidays notified in
the Gazette;

* Paragraph (4) should be paraphrased to read "the course of proceeding
of Paliament" and the explanation should be omitted at a statutory
reprint.

T Paragraphs (5) and (6) should be omitted at a statutory reprint.
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*(10) Her Mgesty's Redms and Territories ;

(11) the commencement, continuance, and termi-
nation of hostilities between Sri Lanka and
any State or body of persons;

(12) the names of the members and officers of the
court, and of their deputies and subordinate
officers and assistants, and also of all officers
acting in execution of its process, and of all
attorneys-at-law and other persons autho-
rized by law to appear or act before it;

(13) therule of the road on land or at sea;

(14) all other matters which it is directed by any
enactment to notice.

In all these cases, and dso on al matters of public

history, literature, science, or art, the court may resort

for its aid to appropriate books or documents of
reference.

If the court is called upon by any person to take
judicial notice of any fact, it may refuse to do so unless
and until such person produces any such book or

gocument as it may consider necessary to enable it to
0 0.

58. No fact need be proved in any proceeding which
the parties thereto or their agents agree to admit at the
hearing, or which, before the hearing, they agree to
admit by any writing under their hands, or which by
any rule of pleading in force at the time they are
deemed to have admitted by their pleadings :

Provided that the court may, in itsdiscretion, require
the facts admitted to be proved otherwise than by such
admissons.

CHAPTER 1V
OF OraL EviDENCE

59. All facts, except the contents of documents, may
be proved by ord evidence,

*  Paragraph (10) should be omitted at a statutory reprint.
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*60. Ord evidence must, in dl cases whatever, be
direct; that is to say—

(2) if it refers to a fact which could be seen it must
be the evidence of a witness who says he saw
that fact;

(2) if it referstoafact which could be heard, it must
be the evidence of awitness who says he heard
that fact;

(3) if it refersto afact which could be perceived by
any other sense or in any other manner, it must
be the evidence of a witness who says he
perceived that fact by that sense or in that
manner;

(4) if it refers to an opinion or to the grounds on
which that opinion is held, it must be the
evidence of the person who holds that opinion
on those grounds:

Provided that the opinions of experts expressed in
any treatise commonly offered for sde, and the grounds
on which such opinions are held, may be proved by the
production of such treatises if the author is .dead or
cannot be found, or has become incapable of giving
evidence, or cannot be called as a witness without an
amount of delay or expense which the court regards as
unreasonable;

Provided dso that, if oral evidence refers to the
existence or condition of any material thing other than
a document, the court may, if it thinks fit, require the
production of such material thing for its ingpection.

CHAPTER V

OF DOCUMENTARY EVIDENCE

6L The contents of documents may be proved either
by primary or by secondary evidence.

62. Primary evidence means the document itself
produced for the inspection of the court.

*  Seeinthis connection Evidence (Specid Provisions) Act, No 14 of 1995 which
provided for the admissibility of Computer Evidencein civil or crimina meatters.
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Explanation 1.—Where a document is executed in severd
parts, each part is primary evidence of the document.

Where a document is executed in counterpart, each
counterpart being executed by one or some of the parties
onl%(, each counterpart is primary evidence as against the
parties executing It.

Explanation 2—Where a number of documents are al made
by one uniform process, as in the case of printing, litho-
ﬂgaphy, or photography, each is primary evidénce of

e contents of the rest; but where they” are dl copies
of a common original, t_h%f are not primary evidence of
the contents of the original,

Illustration

A person is shown to have been in_possession of a number
of placards, all printed at one time from one original.
Any one of the Placards is primary evidence of the
contents of any other, but no one of them is primary
evidence of thé contents of the original.

63. Secondary evidence means and includes—

(1) certified copies given under the provisons
hereinafter contained,;

(2) copies made from the original by mechanical
processes which in themsdves insure the
accuracy of the copy, and copies compared
with such copies;

(3) copies made from or compared with the original;

(4) counterparts of documents as against the parties
who did not execute them ;

(5) ora accounts of the contents of a document
given by some person who has himsdf seen it.

llludrations

(@ A photograph of an original is secondary evidence of
its confents, though the two have not béen compared,
if it |sé proved that the thing photographed was the
original.

(b) A copy compared with a copy of a letter made by a
copying machine is secondary evidence of the con-
tents of the letter, if it is shown that the copy made
by the copying machine was made from the original.

(c) A copy transcribed from a copy, but afterwards com-
E)ared with the original, is secondary evidence; but
he copy. not so compared is not secondary evidence
of the original, although the copy from which it was
transcribed was compared with” the original.

(d) Neither a?n oral account of a copy compared with the
origina nor an aral account. of a photograph or
m hlnecogy of the original, is secondary evidence
of theoriginal.
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64. Documents must be proved by primary evidence,
except in the cases hereinafter mentioned.

65. Secondary evidence may be given of the exist-
ence, condition, or contents of a document in the
following cases.—

() when the original is shown or appears to be in
the possesson or power—

(i) of the person against whom the document
is sought to be proved, or

(i) of any person out of reach of, or not
subject to, the process of the court, or

(iii) of any person legdly bound to produce it,
and when, after the notice mentioned
in section 66, such person does not
produce it ;

(2) when the existence, condition, or contents of the
origina have been proved to be admitted in
writing by the person against whom it is
sought to be proved, or by his representative
in interest ;

(3) when the original has been destroyed or lost, or
when the party offering evidence of its con-
tents cannot, for any other reason not arising
from his own default or neglect, produceit in
reasonable time;

(4) when the origind is of such a nature as not to
be easily movable;

(5) when the origind is a public document within
the meaning of section 74,

(6) when the origind is a document of which a
certified' copy is permitted by this Ordinance
or by any other law in force in Sri Lankato be
given in evidence;

(7) when the originds consst of numerous accounts
or other documents which cannot conveniently
be examined in court, and the fact to be proved
is the genera result of the whole collection.

228


sliit s sliit



EVIDENCE

[Cap. 14

In cas=s (1), (3), and (4), any secondary evidence
of the contents of the document is admissible.

In case (2), the written admission is admissble.

Incase (5) or (6), acertified copy of the document.
but no other kind of secondary evidence is
admissible.

In case (7), evidence may be given as to the generd
result of the documents by any person who has
examined them, and who is skilled in the examination
of such documents.

66. Secondary evidence of the contents of the docu-
ments referred to in section 65, subsection (1), shdl
not be given unless the party proposing to give such
secondary evidence has previously given to the party
in whose possesson or power the document is, or to
his attorney-at-law, such notice to produceit asis prescribed by
law; and if no notice is prescribed by law, then such notice as

the court cons ders reasonable under the circumstances of the
Cae.

Provided that such notice shdl not be required in
order to render secondary evidence admissible in any
of the following cases, or in any other case in which
the court thinks fit to dispense with it:—

(1) when the document to be proved is itsdf a
notice;

(2) when from the nature of the case, the adverse
party must know that he will be required to
produce it;

(3) when it appears or is proved that the adverse
party has obtained possesson of the origind
by fraud or by force;

(4 when the adverse paty or his agat hes the
original in court;

(5) when that adverse party or his agent has
admitted the loss of the document;

(6) when the person in possesson of the document
is out of reach of, or not subject to, the
process of the court.
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67. If a document is dleged to be signed or to have
been written wholy or in part by any person, the
signature or the handwriting of so much of the docu-
ment as is dleged to be in that person's handwriting
must be proved to be in his handwriting.

68. If a document is required by law to be attested,
it shal not be used as evidence until one attesting
witness at least has been .cadled for the purpose of
proving its execution, if there be an attesting witness
aive, and subject to the process of the court and
capable of giving evidence.

69. If no such attesting witness can be found, or if
the document purports to have been executed in
Sri Lanka, it must be proved that the attestation
of one attesting witness at least is in his handwriting,
and that the signature of the person executing the
document is in the handwriting of that person.

70. The admission of a party to an attested docu-
ment of its execution by himself shall be sufficient proof
of its execution as against him, though it be a document
required by law to be attested.

7L If the attesting witness denies or does not
recollect the execution of the document, its execution
may be proved by other evidence.

72. An attested document not required by law to be
attested may be proved as if it was unattested.

73. (1) In order to ascertain whether a signature,
writing, or seal is that of the person by whom it pur-
ports to have been written or made, any signature,
writing, or sed admitted or proved to the satisfaction
of the court to have been written or made by that
person may be compared with the one which is to be
proved, although that signature, writing, or sed has
not been produced or proved for any other purpose.

(2) The court may direct any person present in court
to write any words or figures for the purpose of enabl-
ing the court to compare the words or figures so written
with any words or figures aleged to have been written
by such person.
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(3) This section applies adso, with any necessary
modification, to finger impressions, palm impressions
and foot impressions.

PUBLIC DOCUMENTS

74. The following documents are public docu-
ments:-

() documents forming the acts, or records of the
acts—

(i) of the President
(i) of official bodies and tribunals ; and

(iii) of public officers legidative, judicial, and
executive, whether of Si Lanka, or of aforeign

country;

(b) public records, kept in Sri Lanka, of private

documents;

(c) plans, surveys, or maps purporting to be signed
by the Surveyor-General or officer acting on
his behalf.

75. All other documents are private.

76. Every public officer having the custody of a
public document, which any person has a right to
inspect, shall give that person on demand a copy of it
on payment of the legal fees therefor, together with a
certificate written at the foot of such copy that it is a
true copy of such document or part thereof, as the case
may be, and such certificate shall be dated and sub-
scribed by such officer with his name and his official
titte, and shall be seded, whenever such officer is
authorized by law to make use of a sed, and such copies
s0 certified shal be cdled certified copies.

Explanation.—Any officer who, QP{ the ordinary course of

official duty, isauthorized to deliver such copies shall be

deemed to have the custody of such documents within
the meaning of this section.
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77. Such certified copies may be produced in proof
of the contents of the public documents or parts of the
public documents of which they purport to be copies

78. The following public documents may be proved
asfollows:—

(1) acts, orders, or notifications of the Government of Sri
Lankaor of any of its departments-

(i) by the records of the departments certified by the
heads of those departments respectively, or by the
Secretary or a Additional Secretary or a Senior
Assistant Secretary or an Assistant Secretary

(if) by any document purporting to be printed
by order of the Government;

(2) the proceedings of Paliament—

(i) by the minutes of that body, or

(if) by published enactments or abstracts, or

(iii) by copies purporting to be printed by
order of Government;

*(3) proclamations, orders, or regulations issued by
Her Majesty or by the Privy Council, or by
any department of Her Maesty's Govern-
ment—

by copies or extracts contained in the London
Gazette or in the Gazette of Ceylon, or
purporting to be printed by the Queen's
printer;

(4) the acts of the executive or the proceedings of
the legidlature of a foreign country—

(i) by journals published by their authority,
or commonly received in that country as
such, or

(if) by a copy certified under the sed of the
country or Sovereign, or

(iii) by arecognition thereof in some public
enactment of Sri Lanka;

*  Paragraph (3) should be omitted at a statutory reprint.
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(5) the proceedings of amunicipal body in Sri Lanka-

(i) by a copy of such proceedings certified by
the lega keeper thereof, or

(if) by a printed book purporting to be pub-
lished by the authority of such body ;

(6) public documents of any other class in a foreign
country—

(i) by the origind, or

(i1) by a copy certified by the legal keeper thereof,
with a certificate under the seal of a notary
public or of an Ambassador or High Commissioner
or Diplomatic Agent, that the copy is
duly certified by the officer having the
legal custody of the original and upon
proof of the character of the document
according to the law of the foreign
country.

PRESUMPTIONS AS TO DOCUMENTS

79. (1) The court shall presume every document
purporting to be a certificate, certified copy, or other
document, which is by law declared to be admissible
as evidence of any particular fact, and which purports
to be duly certified by any officer in Sri Lanka, to be
genuine:

Provided that such document is substantialy in the
form and purports to be executed in the manner
directed by law in that behalf.

(2) The court shall dso presume that any officer, by
whom any such document purports to be signed or
certified, held, when he signed it, the official character
which he clams in such paper.

80. Whenever any document is produced before any
court purporting to be a record or memorandum of
the evidence or of any part of the evidence given by
a witness in a judicia proceeding or before any officer
authorized by law to take such evidence, or to be a
statement or confesson by any prisoner or accused
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person taken in accordance with law and purporting
to be sgned by any Judge or Magistrate or by any
such officer as aforesaid, the court shall presume—

(i) that the document is genuine;

(i) that any statements, as to the circum-
stances under which it was taken,
purporting to be made by the persons
signing it, are true; and

(ili) that such evidence, statement, or
confession was duly taken.

* 81. The court shall presume the genuineness of every

document purporting to be the London Gazette or
the Gazette of Ceylon, or of any of Her Maesty's
Realms and Territories, or to be the Gazette issued
by the Local Government of any part of such Realm
or Territory, or to be a newspaper or journal, or to be
a copy of aprivate Act of the Parliament of the United
Kingdom printed by the Queen's printer, and of every
document purporting to be a document directed by any
law to be kept by any person, if such document is
kept substantialy in the form required by law and is
produced from proper custody.

* 82. When any document is produced before any
court purporting to be a document which, by the law
in force for the time being in England or Northern
Ireland, would be admissible in proof of any particular
in any Court of Justice in England or Northern Ireland
without proof of the sed, or stamp, or signature
authenticating it, or of the judiciad or officia
character claimed by the person by whom it purports
to be signed, the court shall presume—

(a) that such sed, stamp, or signature is genuine,
and

(b) that the person signing it held, at the time
when he dgned it, the judicial or official
character which he claims,

and the document shal be admissble for the same
purpose for which it would be admissble in England
or Northern Irdland.

* Sections 81 and 82 to be omitted at a statutory reprint as they have no
relavance to Si Lanka
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83. The court shdl presume that maps, plans, or
surveys purporting to be dgned by the Surveyor-
General or officer acting on his behalf were duly made
by his authority and are accurate; but maps, plans,
or surveys not so sgned must be proved to be accurate.

84. The court shdl presume the genuineness of
every book purporting to be printed or published under
the authority of the Government of any country, and
to contain any of the laws of that country, and of every
book purporting to contain reports of decisons of the
courts of such country.

85. The court shall presume that every document purporting
to be apower of attorney, and to have been executed before, and
authenticated by, a notary public, a person duly authorized by
law in that behalf, or any court, Judge or Magistrate was o
executed and authenticated.

86. The court may presume that any document purporting
to be a certified copy of any judicial record of any country is
genuine and accurate, if the document purports to be certified in
any manner which is commonly in use in that country for the
certification of copies of judicial records.

87. The court may presume that any book to which
it may refer for information on matters of public or
general interest, and that any published map or chart,
the statements of which are relevant facts, and which
is produced for its inspection, was written and pub-
lished by the person, and at the time and place by
whom or at which it purports to have been written
or published.
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8 The court may presume that a message, for-
warded from a telegraph office to the person to whom
such message purports to be addressed, corresponds
with a message ddivered for transmission at the office
from which the message purports to be sent; but the
court shdl not make any presumption as to the person
by whom such message was delivered for transmission.

8. The court shdl presume that every document
cdled for and not produced, after notice to produce
given under section 66, was attested, stamped, and
executed in the manner required by law.

90. Where any document purporting or proved to be
thirty years old is produced from any custody which
the court in the particular case considers proper, the
court may presume that the signature and every other
part of such document which purports to be in the
handwriting of any particular person is in that person's
handwriting and in the case of a document executed
or attested, that it was duly executed and attested by
the persons by whom it purports to be executed and
attested.

Exﬂ anation.—Documents are said to be in proper custody if

they are in the place in which, and under the care of ‘the
person with whom they would naturally be; but no
custody is improper if it is proved to have had a legiti-
mate origin, or if the circumstances of the particular case
are such as to render such an origin probable.

This explanation applies also to section 81.

Illustrations

(@ A has been in possession of landed property for a long
time. He produces from his custody deeds relating to
the land showing his titles to it. The custody is
proper.

(b) A. produces deeds relating to landed property of which
he is the mortgagee. The mortgagor is in“possession.
The custody is proper.

(c) A, a connection_of B, produces deeds relati n,(%hto lands

in B'a possession, which were deposited with him by
B for safe custody. The cudtody is proper.
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CHAPTER VI

BaNkeErs Books

90A. In this Chapter, unless there is something Interpretation.
repugnat in the subject or context—

"pank " and " banker" mean—

(i) any company carrying on the business of
bankers,

(i) any partnership or individual to whose books
the provisions of this Chapter shal have been
extended as hereinafter provided,

(iii) any savings bank, post office savings bank, or
money order office;

" bankers books" include ledgers, day books, cash
books, account books, and al other books used
in the ordinary busness of a bank;

" certified copy " means a copy of any entry in the
books of a bank, together with a certificate
written at the foot of such copy that it is a
true copy of such entry; that such entry is
contained in one of the ordinary books of the
bank, and was made in the usual and ordinary
course of busness; and that such book is 4ill
in the custody of the bank, such certificate
being dated and subscribed by the principa
accountant or manager of the bank with his
name and official title.

"company" means a company formed and registered under the
Companies Act, No. 17 of 1982 or an existing company.

90B. The Ministerl may from time to time, by noti- g(ogne&to
fication in the Gazette, extend the provisions of this  provisionsof
Chapter to the books of any partnership or individual ~ Chaeter
carrying on the business of bankers within Sri Lanka, and

keeping a set of not less than three ordinary account
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books namely, a cash book, a day book or journal,
and a ledger, and may in like manner rescind any
such notification.

90C. Subject to the provisions of this Chapter, a
certified copy of any entry in a banker's book shal in
al legal proceedings be received as prima facie evid-
ence of the existence of such entry, and shall be
admitted as evidence of the matters, transactions, and
accounts therein recorded in every case where, and
to the same extent as the origind entry itself is now
by law admissible, but not further or otherwise.

90D. No officer of abank shall, in any legal proceed-
ing to which the bank is not a party, be compellable
to produce any banker's book the contents of which
can be proved under this Chapter, or to appear as a
witness to prove the matters, transactions, and accounts
therein recorded, unless by order of the court, or a
Judge, made for specid cause.

90E. (1) On the application of any party, to a legal
proceeding, the court or a Judge may order that such
party be at liberty to ingpect and take copies of any
entries in a banker's book for any of the purposes of
such proceeding, or may order the bank to prepare
and produce, within atime to be specified in the order,
certified copies of all such entries, accompanied by a
further certificate that no other entries are to be found
in the books of the bank relevant to the matters in
issue in such proceeding, and such further certificate
shall be dated and subscribed in manner herein before
directed in reference tocertified copies

(2) An order under this or the preceding section
may be made either with or without summoning the
bank, and shal be served on the bank three clear days
(exclusive of bank holidays) before the same is to be
obeyed, unless the court or Judge shal otherwise
direct.

(3) The bank may at any time, before the time
limited for obedience to any such order as aforesaid,
ether offer to produce their books at the tria or give
notice of their intention to show cause against such
order, and thereupon the same shdl not be enforced
without further order.
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OF. (1) The cods of any application to the court
or a Judge under or for the purposes of this Chapter,
and the cogts of anything done or to be done under
an order of the court or a Judge made under or for
the purposes of this Chapter, shdl be in the discretion
of the court or Judge, who may further order such
codts or any part thereof to be paid to any party by the
bank if they have been incurred in consequence of any
fault or improper delay on the part of the bank.

(2) Any order made under this section for the pay-
ment of codts to or by a bank may be enforced as if
the bank were a party to the proceeding.

(3) Any order under this section awarding codts
may, on application to any court of cvil judicature
designated in the order, be executed by such court
as if the order were a decree for money passed by
itsdlf :

Provided that nothing in this subsection shdl be
construed to derogate from any power which the
court or Judge making the order may possess for the
enforcement of its or his directions with respect to the
payment of cods.

CHAPTER VII
OrF THE ExcLusion OF OrRAL By DOCUMENTARY EVIDENCE

91 When the terms of a contract, or of a grant, or
of any other disposition of property have been reduced
by or by consent of the parties to the form of a docu-
ment, and in al cases in which any matter is required
by law to be reduced to the form of a document, no
evidence shal be given in proof of the terms of such
contract, grant, or other dispogtion of property, or of
such matter, except the document itself, or secondary
evidence of its contents in cases in which secondary
evidence is admissible under the provisons herein
beforecontained.

Exception = 1.—When a_public officer is required by law to
be appointed in writing, and when it is shown “that _any
particular person has acted as such officer, the writing

by which he is gppointed need not be proved.

Exception 2.—Wills admitted to probate in Sri Lanka may be
proved by the probate.
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Explanation 1—This section applies equaly to cases in
which the contracts, grants, or dispostions of property
referred to are contained in one document, and to casss

in which they are contained in more documents than
one.

Explanation 2.—Where there are more originals than one,
one original only need be proved.

Explanation 3—The statement in any document whatever
of a fact other than the facts referred to in this section
shall not preclude the admisson of oral evidence as to
the same fact.

lHlugrations

(@) If a contract be contained in severa latters, dl the
letters in which it is contained must be proved.

(b) If a contract is contained in a bill of exchange, the
bill of exchange must be proved.

(c) If ahill of exchangeis drawn in a set of three, one only
need be proved.

(d) A contracts in writing with B_for the delivery of
ﬁl umba?o upon certain terms. The contract meritions
the fact that B had pad A the price of other
plumbago contracted for verbaly on another

Oral evidance is offered that no payment was made for the

other plumbago. The evidence is admissible.

8}) A gives B areceipt for money paid by B. )

rd evidence is offered of the payment. The evidence is
admissble.

92. When the terms of any such contract grant, or
other disposition of property, or any matter required
by law to be reduced to the form of a document, have
been proved according to the last section, no evidence
of any ord agreement or statement shall be admitted
as between the parties to any such instrument, or their
representatives in interest, for the purpose of contra-
dicting, varying, adding to, or subtracting from its
terms.

Proviso (I). Any fact may be proved which would
invalidate any document, or which would entitle any
person to any decree or order relating thereto, such
as fraud, intimidation, illegdity, want of due
execution, want of capacity in any contracting party,
the fact that it is wrongly dated, want or failure of
condderation, or mistake in fact or law.

Proviso (2), The exigence of any separate ord
agreement as to any matter on which a document is
dlent, end which is not inconsgtent with its terms,
may be proved. In conddering whether or not this
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proviso applies, the court shall have regard to the
degree of formality of the document.

Proviso (3). The existence of any separate oral
agreement constituting a condition precedent to the
attaching of any obligation under any such contract,
grant, or digposition of property may be proved.

Proviso (4). The existence of any distinct subsequent
oral agreement to rescind or modify any such contract,
grant, or disposition of property may be proved, except
in cases in which such contract, grant, or disposition
of property is by law required to be in writing, or has
been registered according to the law in force for the
time being as to the registration of documents.

Proviso (5). Any usage or custom by which incidents,
not expresdy mentioned in any contract, are usualy
annexed to contracts of that description, may be
proved:

Provided that the annexing of such incident would
not be repugnant to, or inconsstent with, the express
terms of the contract.

Proviso (6). Any fact may be proved which
shows in what manner the language of a document is
related to existing facts.

lHudrations

(@ A_policy_of insurance is effected on goods "in ships
from Colombo 1o London". The are shlpﬂed
in a particular ship which is log. The fact that that
particular ship was ordly excepted from the policy
cannot be proved.

(b) A agrees absolutely in writing to pa%/ B Rs 1,000 on
thé 1¢ of March, 18%. The fact that, at the same

time, an oral agreement was made that money should

not be pad til the 31 of March cannot be’ proved,

(c) An estate cdled the " Rampore estate” is sold by a
deed which contains a map af the property sold. The
fact that land not included in the mgo had always
been regarded as part of the estate and was meant to
pass by the deed cannot be proved.

(d) A entersinto awritten contract with B to work certain
mines, the property of B , upon certain terms. A was
induced to 'do 'so by a misrepresentation of B's as to
thar vaue. This fact may be proved.

(e) A ingtitutes a suit against B for the specific perform-
ance of a contract, and dso prays that the contract
may be reformed as tQ one of its provisons, on the
ground that that provison was inserted in it b
mistake. A may prove that such a mistake was made
%sf g}/r%ul by Taw entitle him to have the contract
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(f) A orders goods of B by a letter, in which nothing is
sad asto the time of payment, and s the goods
on delivery. B sues A Tor the price. A may show
that the goods were supplied on credit for a term
dill unexpircd.

(9) A sIs B a horse and verbally warrants him sound.
A gives B aé)aper in these words: " Bought of A a
horse for Rs. 500". B may prove the verbal
warranty.

(h) A hires lodgings of B, and gives B a card on which
is written “ Rooms Rs. 200 a month". A may prove
a verbal agreement that these terms were to include
partial board.

A hires lodgings of B for a year, and a regularly stamped

reement drawn up by a notary is madé between

them. It is silent on the subject of board. A may

notbglrlove that board was included in the terms
verbally.

(i) A appliesto B for a debt due to A by sending a receipt
for the money. B keeps the receipt and docs not
send the monéy. In a suit for the amount A may
prove this.

(i) A and B made a contract in writing to take effect upon
the happening of a certain contingency. The writing
is left with B, who sues A _uRo,n it.”/A may show
the circumstances under which it was ddivered.

93. When the language used in a document is on its
face ambiguous or defective, evidence may not be
given of factswhich would show its meaning or supply
itsdefects.

lllugrations

(a) A ag&ees in writir|15g to sdl a horse to B for "Rs. 1,000
or"Rs. 1,500". Evidence cannot be given to show
which price was to be given.

(b) A deed contains blanks. Evidence cannot be given
of tfagtesf'\ll\llgcli(:h would show how they were meant
(o} illed.

94. When language used in a document is plain in
itself, and when it goplies accurately to existing facts,
evidence may not be given to show that it was not
meant to apply to such facts.

Ilustration

A «isto B by deed "My egtate at Negombo c_on_talnllrclg
100 acres”. has an eltate at. Negombo containin
acres. Evidence may not be given of the fact thaf the
estate meant was one Stuated at a different place and
of a different sze
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9. When language used in a document is plain in
itself, but is unmeaning in reference to existing facts,
evidence may be given to show that it was used in a
particular sense.

lHudgration

A «is to B by deed " My house in Colombo ".

A had no house in Colombo, but it appears that he had a
house at Kotte, of which B had been in possesson since
the execution of the deed.

These facts may be proved to show that the deed relaed
to the house’at Kotte.

96. When the facts are such that the language used
might have been meant to apply to any one, and could
not have been meant to apply to more than one of
several persons or things, evidence may be given of
facts which show which of those persons or things it
was intended to apply to.

Husrations

(a A m‘ﬁe@ to =l to B for Rs. 1,000 " My white horse".
A "has two white horses. Evidence may be given of
facts which show which of them was ‘meant.

(b) A agrees to accompany B to Halifax. Evidence may
be given of facts showing whether Halifax in York-
shire or Halifax in Nova Scotia was meant.

97. When the language used applies partly to one
set of existing facts and partly to another set of
exising facts, but the whole of it does not apply
correctly to either, evidence may be given to show to
which of the two it was meant to apply.

Hlugration

A agrees to sell to B " Mg land at X in the occupation
of Y". A has land at X, but not in the occupation of Y,
and he has land in the occupation of Y, but it is not
a X. EtV|d§§|ce may be given of facts showing which he

meant to .

98. Evidence may be given to show the meaning of
illegible or not commonly intelligible characters, of
foreign, obsolete, technical, locd, and provincial ex-
pressons, of abbreviations, and of words used in a
peculiar sense.

lHlustration
A,bgtrs]zculptor, agreesto sl to B "All my mods'. A has

s and modeling todls. Evidente may be given
to show which he meant to sl.
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99. Persons who are not parties to a document, or,
their representatives in interest, may give evidence of
any facts tending to show a contemporaneous agree-
ment, varying the terms of the document.

Hlustration

A and B make a contract in writing that B shdl sl A
certain cotton, to be paid for on déelivery. At the same
time they make an oral agreement thaf three months
credit shall be given to A. This could not be shown as
between A and B, but it might be shown by C if it
affected his interests.

CHAPTER VIlII
ENGLISH LAW OF EVIDENCE WHEN IN FORCE

100. Whenever in a judicial proceeding a question
of evidence arises not provided for by this Ordinance
or by any other law in force in Sri Lanka, such question
shdl be determined in accordance with the English
Law of Evidence for the time being.

PART [l
PRODUCTION AND EFFECT OF EVIDENCE
CHAPTER IX
OF THe BURDEN OF ProOF

101 Whoever dedres any court to give judgment
as to any legal right or liability dependent on the
exigence of facts which he assarts, must prove that
those facts exig.

When a person is bound to prove the exisence of
any fact, it is sad that the burden of proof lies on that

person.

Hlustrations
(@) A dedires a court to give judgment that B shall be
punished for a crime, which A" says B has committed.
A must prove that B has committed the crime.
(b) A desires a court to give judgment that he is entitled

to certain land in the posseSsion of B by reason of
facts which he asserts, and which B deniesto be true.

A must prove the exisence of those facts.

244


sliit s sliit
244

sliit s sliit
 

sliit s sliit



EVIDENCE

[Cap. 14

102. The burden of proof in a suit or proceeding
lies on that person who would fail if no evidence at dl
were given on ether dde

Illustrations

(@ A sues B for land of which B is in possession, and
\g‘hlcf:g,thas A asserts, was left to A by the will of C,
S er.

If no evidence were given on either sde, B would be
entitted to retain his possesson. Therefore the
burden of proof is on A.

(b) A sues B for money due on a bond.

The execution of the bond is admitted, but B says that it
was obtained by fraud, which A denies.

If no evidence were given on either side, A would succeed,
as the bond iS not disputed and the fraud is not
proved. Therefore the burden of proof is on B.

103. The burden of proof as to any particular fact
lies on that person who wishes the court to believe in
its exigence, unless it is provided by any law that the
proof of that fact shall lie on any particular person.

Ilustration

A prosecutes B for theft, and wishes the court to bdieve
gd at B admitted the theft to C. A.must prove the
mission.

B wishes the court to believe that, at the time in quegtion,
he was elsewhere. He must prove it.

104. The burden of proving any fact necessary to
be proved in order to enable any person to give
evidence of any other fact is on the person who wishes
to give such evidence.

Hudgrations

a) A wishes to prove a dying declaration by B. A must
@ prove B's geath. ying y

(b) A wishes to prove, b%/ secondary evidence, the contents
of a lost document.

A must prove that the document has been log.

106. When a person is accused of any offence, the
burden of proving the exisence of circumstances
bringing the case within any of the general exceptions
in the Penal Code, or within any specid exception or
proviso contained in any other part of the same Code,
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or in any law defining the offence, is upon him, and
the court shall presume the absence of such circum-
stances.

lllustrations

(@ A, accused of murder, dleges that, by reason of
unsoundness of mind, he did not know the nature
of the act.

The burden of the proof is on A.

(b) A, accused of murder, dleges that, by grave and
sudden provocation, he was deprived of the power
of sdf-control.

The burden of proof is on A.

(c) Section 316 of the Pend Code provides that whoever,
except in the case provided for by section 326, volun-

tarily causes grievous hurt shall be subject to certain
punishments.

A is charged with voluntarily causing grievous hurt under
section 316.

The burden of proving the circumstances bringing the case
under section 326 lies on A.

106. When any fact is especially within the know-
ledge of any person, the burden of proving that fact
is upon him.

lllustrations

(&) When a person does an act with some intention other
than that which the character and circumstances_of
the act suggest, the burden of proving that intention
is upon him.

(b) A is charged with travelling on a railway without a
ticket. The burden of proving that he Had a ticket
is on him.

107. When the question is whether a man is alive
or dead, and it is shown that he was alive within
thirty years, the burden of proving that he is dead is
on the person who affirms it.

108. Provided that when the question is whether a
man is alive or dead, and it is proved that he has not
been heard of for one year by those who would
naturally have heard of him if he had been alive, the
burden of proving that he is alive is shifted to the
person who affirms it.

109. When the question is whether persons are
partners, landlord and tenant, or principal and agent,
and it has been shown that they have been acting as
such, the burden of proving that they do not stand, or
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have ceased to stand, to each other in those reation-
ships respectively is on the person who affirms it.

110 When the question is whether any person is
owner of anything of which he is shown to be in
possession, the burden of proving that he is not the
owner is on the person who affirms that he is not the
owner.

111 Where there is a question as to the good faith
of a transaction between parties, one of whom stands
to the other in a podtion of active confidence, the
burden of proving the good faith of the transaction
is on the party who is in a position of active
confidence.

llustrations

(a) The good faith of asale by aclient to an attorney-at-law isin
question in a suit brou%r]lt by the client. "The burden
of provi nzg the good faith of "the transaction is on the
attorney-at-law.

(b) The good faith of a sde by a son just come of age to a
father is in question in a suit”brought by the son.
The burden of proving the good faith of "the trans-
action is on the father.

112. The fact that any person was born during the
continuance of a valid marriage between his mother
and any man, or within two hundred and eighty days
after its dissolution, the mother remaining unmarried,
shall be conclusive proof that such person is the
legitimate son of that man, unless it can be shown that
that man had no access to the mother at any time
when such person could have been begotten or that
he was impotent.

113 It shdl be an irrebuttable presumption of the
law that a boy under the age of twelve years is
incapable of committing rape.

114. The court may presume the exisence of any
fact which it thinks likey to have happened, regard
being had to the common course of natural events,
human conduct, and public and private business in
their relation to the facts of the particular case.
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Illustrations

The court may presume—

(@) that a man who_is in possession of stolen goods soon
after the theft is either the thief or has received the
g knowing them to be golen, unless he can
account for hiS possession ;

(b) that an accomplice is unworthy of credit, unless he is
corroborated in material particulars ;

(c) that athing or state of things which has been shown
to be in ‘existence within a period shorter than that
within which such thing or state of things usually
ceasss to exist is dill in existence;

d) that judicia and official acts have been regularl
(d) erfJormed; 9 y

(e) that the common course of business has been followed
in particular cases;

(f) that evidence which could be and is not produced
would if produced, be unfavourable to the person
who withholds it ;

(9) that if a man refuses to answer a question which he is
not compelled to answer by law, the answer, if
given, would be unfavourable to him;

(h) that when a document creating an gbligation is in the
hands the obligor, thé& obligalion has been
discharged.

But the court shall also have regard to such facts as the
following in considering whether” such maxims do or do not
apply to"the particular ‘case before it:—

as to illustration (a)—a shopkeeper has in his till a
marked rupee Soon after it was stolen, and cannot
account for its possesson specificaly, but is
continually receiving rupees in the course of his
business.

astoillustration (b)—A, a person of the highest character,
is tried for ‘causing a man's death by an act of
negligence in arranging certan machmer%/. B, a
person of equally good character, who also fook part
in the arrangement, describes precisely what was
done, and admits and explains the commoh care-
lessness of A and himsdlf.

as to illustration %))—a crime is committed, by severa
sons. A, B, and C, three of the criminals, are
captured on the spot and kept apart from each other.
Each gives an account of the crime implicating D,
and the accounts corroborate each other in such a
manner as to render previous concert highly
improbable.
as to illustration (c)—it is proved that a river ran in a
certain cour(se) five yegrs_ ago, but it is ?(rr]own that
there have been flodds since that time which might
change its course.

as to illustration (d)—a judicia act, the regularity of

which Is in question, was performed under excep-
tiona circumstances.

as to illustration e(ge)—t,he question is, whether a letter
was recaived. ~ It is shown to have been posted, but

t al of th t ted b
Jilgtura;ncmclourse e post was interrup %
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to ill t -

& to Hlusretion, (et H“aﬂeaef%sr?a"cé’r%da%?eo? R
impartance on WhIC he is sued, but which mlqht
aso injure the fedings and reputation of his fam

as to illustration (g)—a man refuses to answer aqueﬂlon
which he is hot compelled by law to answer, but
the answer to it Iq”l ht cause 1oss fo him In matters
ungweraect with the matter in relation to which it

is

astoi|lustr ié h)—abond isi ion of the obli
l)u the cr:}r stances of tné cae are suc %
may have stolen it.

CHAPTER X

ESTOPPEL

115 When one person has by his declaration, act,
or omisson intentionally caused or permitted another
person to believe a thing to be true and to act upon
such belief, neither he nor his representative shall be
alowed in any suit or proceeding between himsdf and
such person or his representative to deny the truth
of that thing.

[llustration
A mtentlonallg and falsely leads B to bdieve that a certain
o e (I)ng to A, and thereby induces B to buy and
The land afterwards becomes the property of A, and A
S to set asde the sde, on ther%round that at the time
of the sde he bad no title. He must not be dlowed to

prove his want of title.

116 No tenant of immovable property, or person
claming through such tenant, shal during the con-
tinuance of the tenancy, be permitted to deny that the
landlord of such tenant had, at the beginning of the
tenancy, atitle to such immovable property ; and

no person who came upon any immovable property
by the licence of the person in possesson thereof shall
be permitted to deny that such person had a title to
such possesson at the time when such licence was
given.

117. No bailee, agent, or licensee shal be permitted
to deny that the bailor, principa, or licensor, by whom
any goods were entrusted to any of them respectively,
was entitled to those goods at the time when they were
S0 entrusted:
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Provided that any such bailee, agent, or licensee may
show that he was compelled to ddiver up any such
goods to some person who had a right to them as
againgt his bailor, principal, or licensor, or that his
bailor, principal, or licensor wrongfully, and without
notice to the bailee, agent, or licensee, obtained the
goodsfrom athird person, who has claimed them from
such bailee, agent, or licensee.

CHAPTER XI
OF WITNESSES

118 All persons shal be competent to testify unless
the court considers that they are prevented from under-
standing the questions put to them, or from giving
rational answers to those questions, by tender years,
extreme old age, disease, whether of body or mind,
or any other cause of the same kind.

Explanation.—A person of unsound mind is not incompetent
to, testify unless he is prevented g&/ his unsoundness of
mind from understandln([; the questions put to him and
giving rational answers to them.

119, A witnesswho is unable to speak may give his
evidence in any other manner in which he can make
it intelligible, as by writing or by signs, but such
writing must be written and the signs made in open
court. Evidence s0 given shal be deemed to be oral
evidence.

120. (1) In al civil proceedings the parties to the
suit and the husband or wife of any party to the suit
shall be competent witnesses.

(2) In criminal proceedings against any person the
husband or wife of such person respectively shdl be
a competent witness if caled by the accused, but in
that case al communications between them shall cease
to be privileged.

(3) In criminal proceedings against a husband or
wife for any bodily injury or violence inflicted on his
or her wife or husband, sueh wife or husband shall
be a competent and compellable witness,
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(4) In crimind proceedings againg a husband or
wife for any attempt to cause any bodily injury or
violence on his or her wife or husband, such wife or

husband shdl be a competent witness for the prosecu-
tion.

(5) In crimina proceedings aganst a husband or
wife for an offence punishable under section 3628 or
362c of the Penal Code, the wife or husband of the

accused shall be a competent witness for the prosecu-
tion.

(6) In crimina trids the accused shal be a
competent witness in his own behaf, and may give
evidence in the same manner and with the like effect
and consequences as any other witness, provided that,
s0 far as the cross-examination relates to the credit of
the accused, the court may limit the cross-examination
to such extent as it thinks proper, athough the
proposed cross-examination might be permissble in
the case of any other witness.

121. No Judge or Magistrate shall, except upon
specid order of a Judge of a superior court, be com-
pelled to answer any questions as to his own conduct
in court as such Judge or Magistrate, or as to anything
which came to his knowledge in court as such Judge
or Magistrate; but he may be examined as to other
matters which occurred in his presence while he was
S0 acting.

IHlustration

(a) A, on his trial before tha High Court says that a
deposition was improperly taken by B, the Magistrate.
B cannot be compelled to answer questions as'to this,
except upon the specia order of the Judge.

(b) A is accused before the District Court of having given
false evidence before B, a Magistrate. B cannot be
asked what A said, except upon the specia order of
the Digrict Judge.

(c) A is accused before the High Court of attempting
to murder a police officer whilst on his trial before

B, a District Judge. B may be examined as to what
occurred.

122. No person who is or has been married shall
be compelled to disclose any communication made to
him during marriage by any person to whom he is
or has been married, nor shall he be permitted to
disclose any such communication unless the person who
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made it, or his representative in interedt, consents,
except in suits between married persons, or proceed-
ings in which one married person is prosecuted for any
crime committed againg the other, and except in cases
mentioned in section 120 (2).

123 No one shdl be permitted to produce any
unpublished official records relating to any affairs of
State, or to give any evidence derived therefrom, except
with the permission of the officer at the head of the
department concerned, who shdl give or withhold such
permisson as he thinks fit, subject, however, to the
control of the Minister.

124. No public officer shal be compelled to disclose
communications made to him in officia confidence
when he consders that the public interests would
suffer by the disclosure.

125 No Magistrate or police officer shdl be com-
peled to say whence he got the information as to the
commission of any offence, and no revenue officer shal
be compelled to say whence he got any information as
to the commission of any offence againgt the public
revenue or the excise laws.

Explanations—" Revenue officer " in this section means an
officer emolyed in or about the business of any branc
of the public revenue, or in or about the buSiness of
any Government farm.

126. (1) No attorney-at-law or notary shall at
any time be permitted, unless with his client's express
consent, to disclose any communication made to him
in the course and for the purpose of his employment as
such attorney-at-law, or notary by or on behalf of his
client, or to state the contents or conditions of any
document with which he has become acquainted in the
course and for the purpose of his professional employ-
ment, or to disdose any advice given by him to his
cient in the course of and for the purpose of such
employment :

Provided that nothing in this section shal protect
from disclosure-

(a) any such communication made in furtherance of
any illegd purpose;
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(b) any fact observed by any attorney-at-law, or
notary in the course of his employment as such,
showing that any crime or fraud has been
committed snce the commencement of his
employment.
(2) It is immaterial whether the attention of such
attorney-at-law , or notary was or was not directed to
such fact by or on behaf of his client.
Explanation:- The obligation stated in this section continues
after the employment has
Illustrations
(@ A, adiat, saysto B, aatomey-a-law, "'l have committed forgery, and |
wish you to defend me'.
As the defence of a man_known to be guilty is not a
criminal purpose, this communication is protected
from disclousre.
(b) A, aclient, seystoB anattornelzet Ia/v 'I wish to obtain
possession of property by the use of a forged deed,
on which | request 'you to sue'.
This communication, being made in furtherance of a
criminal purpose, is not protected from disclosure.
(c) A, being charged with embezzlement, retains B
attornéy-at-law to defend him. In the course of the
proceedings B observes that an entry has been made
in A's account book charging A with the sum sad to
have been embezzled, w |c entry was not in the
book at the commencement of his employment.
This belng? a fact observed by B in the course of his
oyment, ~showing °‘that a fraud has been
commltted gnce the commencement of the
proceedings, it is not protected from disclosure
127. The provisions of section 126 shall apply to Sectloln lt26
interpreters and the clerks or servants of attorneys-  gjer g%ng
at-law, and notaries. servants of

128, If any party to a suit gives evidence therein at
his own instance or otherwise, he shall not be deemed
to have consented thereby to such disclosure as is
mentioned in section 126, and if any party to a suit or
proceeding calls any such attorney-at-law, or notary
as awitness, he shall be deemed to have consented to
such disclosure only if he questions such attorney-
at-law, or notary on matters which but for such
questions, he would not be at liberty to disdos
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129. No one shdl be compdled to disdose to the
court any confidential communication which has taken
place between him and his legal professional adviser,
unless he offers himsdf as a witness, in which case he
may be compdled to disclose any such communications
a may appear to the court necessary to be known in
order to explain any evidence which he has given, but
no others.

130. (1) No witness who is not party to a suit shall
be compelled to produce his title deeds to any property,
or any document in virtue of which he holds any
property as pledgee or mortgagee, or any document the
production of which might tend to criminate him,
unless he has agreed in writing to produce them with
the person seeking the production of such deeds or
some person through whom he clams.

(2) No witness who is a party to the suit shdl be
bound to produce any document in his possession or
power which is not relevant or materia to the case of
the party requiring its production.

(3) No bank shdl be compelled to produce the books
of such bank in any legal proceeding to which such
bank is not a party, except as provided by section 90p.

131 No one shall be compelled to produce docu-
ments in his possesson which any other person would
be entitled to refuse to produce if they were in his
possesson (except for the purpose of identification),
unless such last-mentioned person consents to their
production, nor shdl any one who is entitled to refuse
to produce a document be compelled to give ord
evidence of its contents.

1 (1) A witness dhdl not be excused from
answering any question as to any matter relevant to
the matter in issue in any suit or in any civil or
crimina proceeding upon the ground that the answer
to such question will criminate or may tend directly or
indirectly to criminate such witness, or that it will
expose or tend directly or indirectly to expose such
witness to a penalty or forfeiture of any kind, or that
it will establish or tend to establish that he owes a debt,

24


sliit s sliit



EVIDENCE

[Cap. 14

or is otherwise subject to acivil suit.

(2) No answer which awitness shdl be compeled by
the court to give shal subject him to any arrest or
prosecution, or be proved against him in any crimina
proceeding, except a prosecution for giving false
evidence by such answer.

(3) Before compelling a witness to answer a ques-
tion the answer to which will criminate or may tend
directly or indirectly to criminate such witness, the
court shal explain to the witness the purport of the
last preceding subsection.

133 An accomplice shal be a competent witness
against an accused person, and a conviction is not
illegal merely because it proceeds upon the uncorro-
borated testimony of an accomplice.

134. No particular number of witnesses shall in any
case be required for the proof of any fact.

CHAPTER XII
OF THE ExamINATION OF WITNESSES

136. The order in which witnesses are produced and
examined shdl be regulated by the law and practice
for the time being relating to civil and crimina proce-
dure respectively and, in the absence of any such law,
by the discretion of the court.

1%6. (1) When either party proposes to give evid-
ence of any fact, the Judge may ask the party proposing
to give the evidence in what manner the dleged fact,
if proved, would be relevant; and the Judge shdl
admit the evidence if he thinks that the fact, if proved,
would be relevant, and not otherwise.

(2) If the fact proposed to be proved is one of which
evidence is admissible only upon proof of some other
fact, such last-mentioned fact must be proved before
evidence is given of the fact first mentioned, unless the
party undertakes to give proof of such fact, and the
court is satisfied with such undertaking.
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(3 If the rdevancy of one dleged fact depends upon
another dleged fact being first proved, the Judge may
in his discretion either permit evidence of the first
fact to be given before the second fact is proved, or
require evidence to be given of the second fact before
evidence is given of the first fact.

lHlugrations

(@ It is proposed to prove a statement about a relevant
fact by a person alleged to_be dead, which statement
is relévant under seCtion 32

The fact that the person is dead must be proved by the
person proposing to prove the, statement before
evidence is given of the statement.

b) It is proposed to prove by a copy the contents of a
(b) docBmgnt said gb os¥ by

The fact that the origina is lost must be proved by the
person propos eg to produce the copy before the
copy is praoduct

c) A is accused of receiving solen property knowing it
© to have been solen g property 9

Itis proposed to prove that he denied the possession of the

The relevancy the denid depends on the identity of
roperty. The court may In its discretion either
re th property . to be |dent|f|ed before the

| o the possdon s proved ermit the

& t &d before th
Propefty is ldm on o be prov ore the

d) Itis ro_po&d to rove afact a) which is sad to have

O egt p ()actlnlssueTher
several mtermedlate facts e?b? (t(]:% and (d), WhICh
must be shown to exist before t fac a). can be
regarded as the cause or effect of the fact in |ssue
The court m either Iperm|t a to be Iprov ore
(bf) 3 IS proved equire p. roo

0 (b), (c (d) before permlttlng proof of (a).

137. (1) The examination of awitness by the party
who calls him shall be called his examuiation-in-chief.

(2) The examination of a witness by the adverse
party shdl be cdled his cross-examination.

(3) The examination of awitness subsequent to the
cross-examination by the party who called him, shall
be cdled his re-examination.

138. (1) Witnesses shall be first examined-in-chief,
then (if the adverse party so desires) cross-examined,
then (if the party calling him so desires) re-examined.
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(2) The examination and cross-examination must
relate to relevant facts, but the cross-examination need
not be confined to the facts to which the witness testi-
fied on his examination-in-chief.

(3 The re-examination shdl be directed to the
explanation of matters referred to in cross-examination
and if new matter is, by permisson of the court, intro-
duced in re-examination, the adverse party may
further cross-examine upon that matter.

(4) The court may in al cases permit a witness to
be recalled either for further examination-in-chief or
for further cross-examination, and if it does so the
parties have the right of further cross-examination and
re-examination respectively.

139 A person summoned to produce a document
does not become a witness by the mere fact that he
produces it, and cannot be cross-examined unless and
until he is caled as a witness.

140. Witnesses to character may be cross-examined
and re-examined.

141. Any question suggesting the answer which the
person putting it wishes or expects to receive is caled
a leading question.

142 Leading questions must not, if objected to by
the adverse party, be asked in an examination-in-chief
or in a re-examination, except with the permisson of
the court.

143 (1) Leading questions may be asked in cross
examination, subject to the following quaifications :—

(&) the question must not put into the mouth of
the witness the very words which he is to
echo back again ; and

(b) the question must not assume that facts have
been proved which have not been proved, or
that particular answers have been given con-
trary to the fact.
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(2) The court in its discretion may prohibit leading
questions from being put to a witness who shows a
strong interest or bias in favour of the cross-examin-

ing party.

144. Any witness may be asked, whilst under
examination whether any contract, grant, or other dis-
position of property as to which heis giving evidence,
was not contained in a document, and if he says that
it was, or if he is about to make any statement as to
the contents of any document which, in the opinion
of the court, ought to be produced, the adverse party
may object to such evidence being given until such
document is produced, or until facts have been proved
which entitle the party who cdled the witness to give
secondary evidence of it.

Explanation.—A witness may give oral evidence of Sate-
ments made by other persons about, the contents of
]gé)cgtgments if such statements are in themsaves relevant

Hludration

The question is whether A assaulted B. C. deposes that he
heard A to D, "B wrote a letter accusng me of
theft, and I will be revenged on him". This Statement
is relevant as showing A's motive for the assault, and
evidence may be given of it, though no other evidence
is given about the letter.

145. (1) A witness may be cross-examined as to
previous statements made by him inwriting or reduced
into writing and relevant to matters in question with-
out such writing being shown to him, or being proved;
but if it is intended to contradict him by the writing,
his attention must, before the writing can be proved,
be called to those parts of it which are to be used
for the purpose of contradicting him.

(2) If a witness, upon cross-examination as to a
previous ord statement made by him relevant to
matters in question in the suit or proceeding in which
heis cross-examined and inconsistence with his present
testimony, does not digtinctly admit that he made such
statement, proof may be given that he did in fact make
it; but before such proof can be given the circumstances
of the supposed statement sufficient to designate the
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particular occason must be mentioned to the witness,
and he must be asked whether or not he made such
a statement.

146. When a witness is cross-examined, he may, in
addition to the questions herein before referred to, be
asked any questions which tend—

(a) to test his accuracy, veracity, or credibility;

(b) to discover who he is, and what is his position
inlife; or

(c) to shake his credit, by injuring his character;

although the answer to such questions might tend
directly or indirectly to criminate him, or might
expose or tend directly or indirectly to expose him to
a pendty or forfeiture.

147. If any such question relates to a matter relevant
to the suit or proceeding, the provisons of section 13
shdl apply thereto,

148. (1) If any such question relates to a matter not
relevant to the suit or proceeding, except in o far as
it affects the credit of the witness by injuring his
character, the court shall decide whether or not the
witness shall be compelled to answer it, and may, if it
thinks fit, warn the witness that he is not obliged to
answer it.

(2) In exercidng its discretion, the court shdl have
regard to the following considerations :-

(&) such questions are proper if they are of such a
nature that the truth of the imputation con-
veyed by them would serioudy affect the
opinion of the court as to the credibility of the
witness on the matter to which he testifies ;

(b) such questions are improper if the imputation
which they convey relates to matters so remote
in time, or of such a character that the truth
of the imputation would not affect, or would
affect in a dight degree, the opinion of the
court as to the credibility of the witness on
the matter to which he testifies ;
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(©) such quedtions are improper if there is a great
disproportion between the importance of the
imputation made agangt the witnesss
character and the importance of his evidence ;

(d) the court may, if it sees fit, draw from the
witnesss refusal to answer the inference that
the answer if given would be unfavourable.

149. No such question asis referred to in section 148
ought to be asked unless the person asking it has
reasonable grounds for thinking that the imputation
which it conveys is well founded.

lHludrations

(a) Anattorney-at-law isingructed that animportant witnessis athief. This
isareasonable ground for asking the witness whether heisathief.

(b) An attorney-at-law isinformed by aperson in court that an important

witnessisaprofessond gambler. Theinformant, on being questioned

by the attomey-at-law, gives satisfactory reasonsfor his statement. This

isarbelesonablegrour‘d for asking thewitnesswhether heisaprofessond
gambler.

(c) A witness, of whom nothin?1 whatever is known, is
asked at random whether he is a thief. There are
here no reasonable grounds for the question.

(d) A witness of whom nothing whatever is known,
being questioned as to his mode of life and means
of Tiving, gives unsatisfactory answers. This may
be a reasonable ground for asking if he is a
professional gambler.

150. If the court is of opinion that any such question
was asked without reasonable grounds, it may, if it
was asked by any attorney-at-law, report the
circumstances of the case to the Supreme Court or
other authority to which such attorney-at-law is
subject in the exercise of his professon.

151 The court may forbid any questions or inquiries
which it regards as indecent or scandaous, athough
such questions or inquiries may have some bearing on
the questions before the court, unless they relate to
facts in issue, or to matters necessxry to be known in
order to determine whether or not the facts in issue
exigted.
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152 The court shdl forbid any question which
appears to it to be intended to insult or annoy, or
which, though proper in itself, gopears to the court
needlesdy offensive in form.

153 When a witness has been asked and has ans-
wered any question which is relevant to the inquiry
only in so0 far as it tends to shake his credit by injuring
his character, no evidence shall be given to contradict
him ; but if he answers falsely, he may afterwards be
charged with giving false evidence.

Exception 1.—f a witness is asked whether he has been
previously convicted of any crime and denies it, evidence
may be given of his previous conviction.

Exception 2—If a witness is asked any question tending to
impeach his |mpart|allt\[/),eand answeérs it by denying the
fact suggested, he may contradicted.

lHlusrations

(@) A clam against an underwriter is resised on the

ground of fraud.

The clamant is asked whether, in a former transaction,
he had not made a fraudulent clam. He denies it

Evidence is offered to show that he did make such a clam.
The evidence is inadmissible.

(b) A witness is asked whether he was not _dismissed
from a situation for dishonesty. He denies it.

Evidence is offered to show that he was dismissed for
dishonesty.

The evidence is not admissible.

(c) A affirms that on a certain day he saw B at Jaffna.

A is asked whether he himself was not on that day at
Colombo. He denies it.

Evidence is offered to show that A was on that date at
Colombo.

The evidence is admissble, not as contradicting A on a
fact which affects his credit, but as contradicting
the alleged fact that B was seen on the day in
question “in Jaflna.

In each of these cases the witness might, if his denial was
false, be charged with giving fase evidence.

(d) A is tried tor a rape on B. B is asked in cross
examination whether she has not  had llicit
intercourse with C and D. She denies it.. Evidence
is offered to show that she has had such intercourse
with C and D. The evidence is not admissble.

(e) A is asked whether he has not sad that he would be
revenged on B, aganst whom he gives evidence He
denies it. He may be contradicted on the ground
that the question tends to impeach his impartidity.
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154. The court may in its discretion permit the
person who cals a witness to put any question to him

which might be put in cross-examination by the

adverse party.

155. The credit of a witness may be impeached in
the following ways by the adverse party or, with the
consent of the court, by the party who cdls him :—

(&) by the evidence of personswho testify that they,
from their knowledge of the witness, believe
him to be unworthy of credit;

(b) by proof that the witness has been bribed or has
accepted the offer of a bribe, or has received
any other corrupt inducement to give his
evidence;

(c) by proof of former statements inconsistent with
any part of his evidence which is liable to be
contradicted;

(d) when aman is prosecuted for rape or an attempt
to ravish, it may be shown that the prosecutrix
was of generdly immoral character.

Explanation.—A witness declaring another witness to be
unworthy of credit may not, upon his examination-in-
chief, give reasons for "his belief, but he may be asked
his reasons in cross-examination, and the answers
which he gives cannot be contradicted, though, If they
ae fdse, he may afterwards be charged with giving
false evidence.

lllugrations

(a) A sues B for the price of goods sold and delivered to B.
C says that he delivered the goods to B.

Evidence is offered to show that, on a previous occasion,
he sad that he had not ddivered the goods to B.

The evidence is admissible.
(b) A is indicted for the murder of B.

C s that B, when dying, declared that A had given B
Saythe wound of Wh¥chg’he died. ¢

Evidence is offered to show that, on a previous occason,
C said that the wound was not given by A or in his
presence.

The evidence is admissble.

156. When a witness whom it is intended to corro-
borate gives evidence of any relevant fact, he may be
questioned as to any other circumstances which he
observed at or near to the time or place at which such
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relevant fact occurred, if the court is of opinion that
such circumstances, if proved, would corroborate the
testimony of the witness as to the relevant fact which
he tedtifies.

Hludration

A, an accomplice, gives an account of a robbery in which
he took part. He describes various incidents unconnected
with the robbery which occurred on his way to and
from the place Where it was committed.

Independent evidance of these facts may be given in order
to corroborate his evidence as to the robbery itsaf.

157. In order to corroborate the testimony of a wit-
ness, any former statement made by such witness,
whether written or verbal, relating to the same fact
at or about the time when the fact took place or before
any authority legaly competent to investigate the fact,
may be proved.

158 Whenever any statement relevant under section
32 or 33 is proved, al matters may be proved either
in order to contradict or to corroborate it, or in order
to impeach or confirm the credit of the person by whom
it was made, which might have been proved if that
person had been caled as a witness and had denied
upon cross-examination the truth of the matter
suggested.

159. (1) A witness may, while under examination,
refresh hismemory by referring to any writing made
by himself at the time of the transaction concerning
which heis questioned or so soon afterwards that the
court considers it likely that the transaction was at
that time fresh in his memory.

(2) The witness may dso refer to any such writing
made by any other person, and read by .the witness
within the time aforesaid, if when he read it he knew
it to be correct.

(3) Whenever a witness may refresh his memory
by reference to any document, he may, with the per-
mission of the court, refer to a copy of such document:

Provided the court be satisfied that there is sufficient
reason for the non-production of the original.
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(4) An expert may refresh hismemory by reference
to professional tregtises.

160. A witness may dso testify to facts mentioned
in any such document as is mentioned in section 159,
although he has no specific recollection of the facts
themsdves, if he is sure that the facts were correctly
recorded in the document.

Hlugration

A book-keeper may testify to facts recorded by him in
books r uIarLy kept in the course of busness, if he
knows that the books were correctly kept, although he
has forgotten the particular transactions entered.

161. Any writing referred to under the provisons
of the two last preceding sections must be produced
and shown to the adverse party if he requires it; such
party may, if he plesses cross-examine the witness
thereupon.

162. (1) A witness summoned to produce a docu-
ment shdl, if it isin hispossesson or power, bring it to
court, notwithstanding any objection which there may
be to its production or to its admissibility. The validity
of any such objection shal be decided on by the court.

(2) The court, if it sees fit, may inspect the
document, unless it refers to matters of State, or take
other evidence to enable it to determine on its
admissibility.

(3) If for such a purpose it is necessary to cause
any document to be trandated, the court may, if it
thinks fit, direct the translator to keep the contents
scret, unless the document is to be given in evidence,
and if the interpreter disobeys such direction he shdl
he hdd to have committed an offence under section 162
of the Penal Code

163 When a party cdls for a document which he
has given the other party notice to produce, and such
document is produced and inspected by the party cal-
ing for its production he is bound to give it as evidence,
if the.party producing it requires him to do s, and
if it is relevant.
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163A. (1) In any proceedings for an offence relating to
child abuse a video recording of a preliminary interview
which-

(@) isconducted between an adult and a child who is not
the accused in such proceeding (hereinafter referred
to in this section as "a child witness'); and

(b) relaesto any matter isissueinthose proceedings,

may notwithstanding the provisions of any other law with
the leave of the court, be given in evidence in <o far as it is
not excluded by court under subsection (2).

(2) Where a video recording is tendered in evidence in
any proceedings referred to in subsection (1) the court shall
give leave under that subsection unless:

(a) it appearsto court, that the child witness will not be
avalable for cross examination in such proceedings,
or

(b) any rules of court requiring the disclosure the
circumstances in which the video recording was
made have not been complied with to the satisfaction
of the court.

(3) Where avideo recording is given in evidence under
this section-

(a) the child witness shdl be caled by the party who
tendered the video recording in evidence;

(b) such child witness shdl not be examined-in-chief on
any matter which in the opinion of the court, has
been dedlt with in his recorded testimony.

(4) Where avideo recording is given in evidence under
this section any statement made by the child witness which is
disclosed by the video recording shall be treated as if given
by that child witness in direct oral testimony and accordingly,
any such statement shal be admissible evidence of any fact
of which direct ord testimony from him would be admissible.

(5) Where the child witness, in the course of his direct

ora testimony before court, contradicts, either expresdy or
by necessary implication, any statement previously made by

264A


sliit s sliit



EVIDENCE

[Cap. 14

him and disclosed by the video recording, it shall be lawful
for the presiding judge, if he considers it safe and just in all
the circumstances of the case, to act upon such previous
statement as disclosed by the video recording, if such previous
statement is corroborated in material particulars by evidence
from an independent source.

For the purposes of this section-

(@) "anoffencereating to child abuse" means an offence
under sections 286A, 308A, 360A, 360B, 360C, 363,
364A, 365, 365A or 365B of the Pend Code when
committed in relation to a child;

(b) "child" means a person under eighteen years of age,
a the time when the preliminary interview is video
recorded;

(c) "video recording” means any recording in any
medium, from which a moving image may by any
means be produced and includes the accompanying
sound track.
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164. When a party refuses to produce a document
which he has had notice to produce, he cannot
afterwards use the document as evidence without the
consent of the other party or the order of court.

lHlustration

A sues B on an %reement, and gives B notice to produce
it. At the trial A cdls for the document and B refuses
to produce it. A gives secondary evidence of its contents.
B seeks to produce the document itsdf to contradict the
secondary evidence given by A, or in order to show
that the ‘agreement is not stamped. He cannot do so.

166, The Judge may, in order to discover or to obtain
proper proof of relevant facts, ask any question he
pleases, in any form, at any time, of any witness, or
of the parties, about any fact relevant or irrelevant;
and may order the production of any document or
thing; and neither the parties nor their agents shdl
be entitled to make any objection to any such question
or order, nor, without the leave of the court, to cross-
examine any witness upon any answer given in reply
to any such question :

Provided that the judgment must be based upon
facts declared by this Ordinance to be relevant and
duly proved;

Provided dso that this section shdl not authorize
any Judge to compd any witness to answer any ques-
tion, or to produce any document, which such witness
would be entitled to refuse to answer or produce under
sections 121 to 131 both inclusive, if the question were
asked or the document were cdled for by the adverse
party ; nor shdl the Judge ask any question which it
would be improper for any other person to ask under
section 148 or 149 ; nor shdl he dispense with primary
evidence of any document, excepting the cases herein
before excepted.

166. In cases tried by jury or with assesors the
jury or as=ssors may put any questions to the wit-
neses, through or by leave of the Judge, which the
Judge himsdf might put, and which he consders

proper.
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CHAPTER XIllI

OF IMPROPER ADMISSION AND REJECTION OF EVIDENCE

167. The improper admission or rejection of evidence
shdl not be ground of itsdf for anew trial or reversa
of any decisons in any case, if it shall appear to the
court before which such objection is raised that, inde-
pendently of the evidence objected to and admitted,
there was sufficient evidence to justify the decision,
or that, if the rejected evidence had been received, it
ought not to have varied the decision.
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